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INTERNATIONAL  MILITARY  TRIBUNAL 
FOR  THE  FAR  EAST 
Court  House  of  the  Tribunal 
'^ar ‘Ministry  Building 
Tokyo,  Japan 

\ 

The  Tribunal  iret,  pursuant  to  adjournment, 

at  0930. 

Appearances: 

For  the  Tribunal,  all  Members  sitting. 

For  the  Prosecution  Section,  same  as  before. 
For  the  Defense  Section,  same  as  before. 

i 

(English  to  Japanese  and  Japanese 

« 

to  English  interpretation  was  made  by  the 
Language  SectiQn,  IMTFE.) 


‘  ■  .  ... 
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£uiRSH,vL  OF  THE  COURT:  The  International 

'  l 

military  iribunal  for  the  Far  East  is  now  in  session, 

2 

THE  PRESIDENT:  All  the  accused  are  present 

3 

except  HIRaNUmA,  HIROTA,  SHIRAlORI  and  UmEZU  v/ho  are 

4 

^  represented  by  counsel.  The  Prison  Surgeon  at 
Sugano  certifies  that  they  are  ill  and  unable  to 

6 

_  attend  the  trial  today.  The  certificates  will  be 
q  recorded  and  filed, 

o  • 

9  With  the  Tribunal's  permission,  the  accused 

io  KAYA  v/ill  be  absent  from  the  courtroom  the  entire 

f 

n  Jay  conferring  with  his  counsel, 

12  mr.  Lazarus. 

15  isiR.  LAZARUS:  If  the  Tribunal  please,  the 

14  middle  of  page  138, 

15  THE  PRESIDENT:  Some  of  these  Quotations  are 

16  very  extensive,  mr.  Lazarus,  toe  may  yet  have  to 

17  .  .  .  . 

decide  to  pass  over  these  without  reading  then,  simply 

18 

directing  that  they  be  copied  into  the  transcript. 

19 

KiR.  LAZARUS:  As  you  pointed  out  yourself, 

20  ’ 

uir.  President,  by  paraphrasing,  sometimes  an  incor- 

21 

22  rcct  interpretation  on  the  evidence  is  placed;  whereas, 

23  by  quoting  the  evidence  and  then  merely  commenting  in 

24  one  sentence,  re  save  time,  we  think,  and  really 

25  assist  the  Tribunal, 

THE  PRESIDENT:  I  did  not  surest  paraphrasing. 
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^  I  su, Rested  the  quotations  should  not  be  ns  Ion;  as 
?  they  are.  However,  proceed  to  read. 

iuR.  LAZARUS:  Thank  you. 

On  this  point,  General  TANAKA  testified  as 
follows:  (p.  29,043): 

^/hen  the  decision  was  announced  that  the 
fliers  would  be  tried  by  the  newly  promulgated  mili¬ 
tary  law,  I  protested  the  decision  to  General  TANABE, 
Vice-Chief  of  the  General  Staff,  and  stated  to  him 
that  in  my  opinion  the  fliers  should  be  treated  as 
prisoners  of  war.  General  TANABE  stated  that  he 
agreed  wit  \  me  and  not  only  was  that  so,  but  that  he 

had  just  received  a  letter  from  General  USilROGU, 

»  ' 

General  HaTA's  Chief  of  Staff,  stating  that  General 
HaTa  was  of  the  opinion  himself,  that  he,  HATa,  de¬ 
sired  to  treat  the  fliers  as  prisoners  of  war.  Gen¬ 
eral  TANABE  then  stated  that  nothing  could  be  done 

1 

about  the  matter  because  the  General  Staff  had  al¬ 
ready  made  the  decision  that  the  fliers  must  be  tried 
by  military  law," 

,  And  (p.  29,044): 

"As  a  result  of  the  receipt  of  this  letter 
from  General  USHIROGU  stating  the  position  of  General 
HaTa  with  reference  to  the  fliers,  Colonel  ARISUE  was 
dispatched  from  Tokyo  by  the  General  Staff  to  HaTa  to 


give  HATA  the  orders  and  the  desires  of  the  General 
Staff.  The  General  Staff  in  Tokyo  was  afraid  that 
HATA  would  not  carry  out  the  instructions  of  putting 
the  fliers  to  trial  and  Colonel  ARX^UE  was  sent  to 
HATA  to  notify  HATA  that  he  was  to  ^  as  he  was 


£e£er ence  to  this  case  would  be  accepted  by  Tokyo . 
iioreover,  there  was  another  apprehension  among  the 


members  of  the  General  Staff,  that  even  if  the  China 
Expeditionary  Force  eried  these  fliers,  they  might 
have  found  a  decision  of  not  guilty  and  that  HATA 
would  then  have  released  them  after  trial  and  this  the 
General  Staff  feared. 


"Thus,  as  the  matter  stood,  all  orders  and 
directives  with  reference  to  the  trial  were  issued  by 
the  General  Staff  in  Tokyo  and  the  trial  was  held  by 
the  13th  Hrmy  in  China.  Hence,  in  this  trial,  General 
Headouarters  of  the  China  Expeditionary  Army  merely 
acted  as  a  channel  through  which  were  transmitted  the 
orders  of  the  General  Staff  in  Tokyo  to  the  13th  Army 
where  the  trial  was  being  held.  There  was  absolutely 
no  room  left  whatsoever  for  the  use  of  any  discretion 
or  judgment  on  the  part  of  the  members  of  the  Head¬ 
quarters  of  the  China  Expeditionary  Force  with  refer¬ 


ence  to  this  trial 


Returning  to  ..r,  Sutton's  cross-examination 
)f  ..IYaNO  ve  have  the  following:  (p.  23,395) 

"Q  Did  ueneral  HaTa  order  the  13th  Army  to  set 
ip  a  military  tribunal  to  try  these  fliers? 

"A  There  was  no  such  piecemeal  orders.  The 
[eneral  instructions  issued  by  General  HaTa  to  the 
.3th  «.rmy  was  in  connection  with  the  prospective 
;rial  of  the  Doolittle  -fliers  before  a  military 
ourt.  The  13th  Army  vas  first  to  investigate  into 
he  conditions  and  circumstances  to  find  out  whether 
r  not  a  military  court  trial  —  the  conditions  would 
arrant  a  military  trial  of  these  fliers,  and  other 
eccssnry  lt.  tters. 


"General  HaTa  furthermore  issued  a  general 
rder  to  the  13th  Army  to  the  effect  that  they  must 
iot  conduct  --  establish  or  conduct 


military  trial 
of  these  fliers  pending  orders  from  the  Commander  in 
Chief^of  the  China  Expeditionary  Force,  menawhile, 
he  communicated  to  Tokyo  to  the  effect  that  he  was 
opposed  to  conducting  a  military  trial  of  these  fliers 
"Q  V.'uen  did  he  communicate  to  Tokyo? 

I  "A  as  I  have  said  before,  toward  the  end  of 


Continuing  with  i^r.  button  s  cross-examination 


.2 


Q  v.as  any  counsel  provided  for  the  fliers  at 


No  counsel  was  provided  in  accordance  with 
the  provisions  establishing  the  military  court,  Any 
I  add  th-t  it  is  Japanese  military  r< gulations  that 

I 

it  is  Japanese  military  regulations  that  neither 
Gc*ic”?.l  HATa  nor  Lieutenant  general  SA'.  ADA  could  make 
any  modifications  or  changes  providing  for  a  counsel 
for  tb*:  defense  for  the  fliers. M 

Next,  we  learn  (23,901): 

"Q  Did  General  HkTa  receive  a  report  of  this 


"Q  Did  the  report  show  the  circumstances  surround 

ing  the  trial  and  conviction  of  these  eight  fliers? 

'‘A  Ye^,  it  does;  but  no  reports  wc^e  made  to 

the  Corn  andcr  in  Chief  of  the  China  Expeditionary 

% 

Forces  ns  to  the  manner  in  which  the  trial  was  con¬ 


ducted 


"Q  Yvhnt  did  the  reports  show? 

i 

"A  The  judgment  and  the  reason  for  the  judgment 
"Q  Vhat  reasons  were  given  for  the  judgment? 

"A  In  the  reasons  —  among  the  reasons  it  was 
stated  th-t  these  fliers,  both  in  Tokyo  and  Nagoya, 
machine-gunned  primary  school  children  and  bombed 


\ 
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civilian  hones  which  could  be  very  clearly  disting¬ 
uished  from  military  objects." 

Continuing  ( 28 , 902) : - 

"Q  VVhy  v/as  the  report  sent  to  General  HaTA? 

"A  Reports  to  be  sent  to  Tokyo  were  channeled 
through  General  HAli-'s  headnuarters. " 

Continuing  the  cross-examination  by  ~r. 

Sutton  (23,903)* 

"Q  Did  General  HATA,  at  any  time,  after  the 
trial,  suggest  any  speci.l  circumstances  or  litigation 
of  punishment? 

"A  Inasmuch  as  General  HATA  had  already  communi¬ 
cated  his  position  on  the  matter,  that  is  to  say,  his 
objections  to  the  trial,  to  the  central  military 
authorities;  and  inasmuch  as  he  v/as  on  very  intimate 
terms  with  the  Chief  of  the  Army  General  Staff,  having 
grr.duated  from  the  military  academy  in  the  same  ycar*> 
and  inasmuch  as  ucneral  H^Ta  placed  his  confidence  in 
the  views  he  had  already  s~t  forth  to  the  central 
military  authorities,  and  because  he  h :d  other  reasons, 
he  felt  that  there  was  no  need  to  write  another  rccom- 
m.ndation  in  order  to  realize  what  he  had  v’anted  to 
realize,  and  therefore  found  no  need  to  go  into  fur¬ 
ther  investigations  to  find  reasons  for  making  further 
recommendations  to  the  central  military  authorities." 
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This,  then  answers  .;r.  Tavernier' s  auestion, 
previously  auoted,  onHATA's  failure  to  make  another 
recommendation  in  behalf  of  the  fliers  after  he  had 
already  tried  unsuccessfully  to  stop  their  trial  as 
war  criminals. 

And  finally  we  turn  to  the  last  defense  wit¬ 
ness  on  the  Doolittle  trial,  utneral  TAN,uva,  RyuiCichi 
(29,041):- 

"At  the  time  of  the  raid  on  Tokyo  by  the 
American  fliers  in  April  of  1942,  I  was  Chief  of  the 
.-ilitary  Service  Section  of  the  war  ministry.  Because 
during  the  raid  school  children  had  been  shot  and 
non-military  areas  had  been  bombed  there  were  different 
opinions  as  to  the  treatment  to  be  given  fliers  who 
became  prisoners.  Thv.  General  Staff  in  Tokyo  decided 
that  all  decisions  as  to  the  trial  and  treatment  of  the 
captured  fliers  should  be  exclusively  within  the  prov¬ 
ince  of  the  General  Staff  itself.  Hence,  as  soon  as 
the  fliers  w^rc-  captured  in  China  the  General  Staff 
ordered  their  immediate  delivery  to  Tokyo.  All  rela¬ 
tive  investigations  were  made  in  Tokyo  and.  preparations 
were  made  to  hold  the  trial  of  the  fliers  in  loxyo. 
However,  as  to  the  treatment  to  be  given  the  fliers 
there  developed  two  different  opinions.  One  opinion 
vas  supported  by  the  General  Staff  and  the  other  by 


/ 
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the  war  ministry.  Because  of  these  conflicting  opin¬ 
ions  the  General  Staff  suddenly  gave  up  its  intention 
to  hold  the  trial  in  Tokyo  and  ordered  that  the  trial 
be  held  in  China  and  an  order  to  that  effect  was  for- 
v'ardcd  to  the  China  Expeditionary  Army  Headquarters 
and.  the  fliers  themselves  were  sent  to  Shanghai. 

"In  those  days  there  v/eren't  any  regulations 
that  fliers  could  be  tried  by  a  military  court  and  so 
in  Tokyo  a  new  military  law  as  to  the  treatment  of 
fliers  who  raided  the  Jipanope  homeland  and  the  area 
under  its  control  was  promulgated  and  a  copy  of  the 
new  order  was  forwarded  to  the  China  Expeditionary 
Force  with  orders  that  the  same  law  would  be  in  ef¬ 
fect  in  the  areas  controlled  by  the  Japanese  armies  in 
China  also.  In  the  same  order  containing  the  informa- 
tion  about  the  new  military  lav/  just  promulgated,  was 
contained  an  order  to  Headouarters  of  the  Japanese 
Expeditionary  Army  in  China  that  the  fliers  would  b^ 
tried  under  this  law  in  China.  Because  there  vr s  no 
military  court  set  up  in  the  Headouarters  of  the  China 
Ixpcditionary  Forces  at  Nanking,  the  trial  was  to  be 
held  by  the  13th  Army  at  its  headouarters  in  Shanghai." 

i.r.  iCctnan  cross-examined  IaNiuCA  as  follows 


25 


(p.  29,055) J- 

,,ri  Y.e-re  they  sent  bnc<c  to  China  before  the  law 
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was  promulgated  or  afterwards? 

"n  If  my  recollection  serves  me  right,  che  law 
was  promulgated  toward  the  end  of  July  whereas  the 

I 

fliers  were  sent  to  China  on  the  l3th  of  Tune.  The 
draft  plan  of  the  military  lav;,  of  course,  had  bc-n 
drawn  up  long  before,  but  because  of  violent  opposi¬ 
tion,  the  promulgation,  the  actual  promulgation  of 

% 

the  law,  had  b,:en  delayed." 

The  President  of  th-  Tribunal  ouestioned 
liiN/uvA  as  follows  (p.  29,0?7)s- 

"The  President:  A  colleague  desires  further 
particulars  about  those  two  orders  to  hold  a.  trial  and 
punish  scverc-ly.  Did  the  second  order  come  before  the 
trial  was  concluded? 

"The  Witness:  The  order  came  before  ehc 
trial  was  even  started.  This  order  was  communicated 
verbally  through  Colonel  iiHISUYE. 

"The  President:  To  whom  was  tic  order 

% 

directed? 

"The  Witness:  The  Chief  of  the  General  Staff 
personally  sent  Colonel  .i’ISUYI  as  his  emissary  to 
General  HaTa,  Com  onder  of  the  forces  in  China,  and 
communicated  this  order." 

With  all  this,  then,  the  cross-examination 
of  SAY, 'ADA,  the  examination  and  cross-examination  of 
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I 


i 


..IYASF.  and  TaN*uvA ,  it  is  conclusively  clear  that  HaTA 

was  not  the  originating  or  initiating  authority  in 

/ 

this  trial,  everything  about  this  trial,  from  be¬ 
ginning  to  end,  was  handl  d  by  Tokyo,  including  the 
promulgation  of  the  law  in  Toicyo,  28  July,  and  which 
'  as  published  in  China  13  *»ugust  (exhibit  1992  and 
1991),  the  order  to  try  the  fliers  (exhibit  1993, 

23  July),  the  review  of  the  decision,  the  commutation 
of  sentence  for  some,  and  the  order  to  carry  out  the 
execution  for  the  others.  HaTA  never  appointed  the 
court,  or  had  authority  to  review  or  revise  the  sen¬ 
tence.  ,it  all  tir  cs,  HaTA  was  only  in  the  chain  of 
command  because  of  his  position  in  China  through 
whose  headquarters  orders  to  the  13th  Array  from  Tokyo 
had  to  be  channeled. 

Now  let  us  turn  our  attention  to  the  prose¬ 
cution's  rebuttal  evidence.  In  an  attempt  to  rebut 
the  evidence  offered  by  defense  witnesses,  the  prose¬ 
cution  introduced  in  rebuttal  an  interrogation  of 
Y0H.il  by  a  USSR  officer  dated  -.ay  15,  1946.  During 
cross-examination,  ..dmiral  YOfUI  had  denied  that  he 
had  made  some  of  the  answers  contained  in  the  interro¬ 
gation.  Fvcn  the  most  favorable  parts  of  this  cxcc  pt, 
from  the  prosecution's  point  of  view,  contain  evidence 
to  support  the  testimony  introduced  by  the  defense 
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that  HaTa  was  forced  by  the  General  Staff  to  resign 
as  Ver  minister  in  the  YONAI  Cabinet,  For  instance 
(33,000): 

"Q  What  were  the  reasons  for  the  resign? tion  of 
•.inis ter  of  War  in  your  cabinet? 

"a  The  reason  for  resignation  of  minister  of 
,;rnr  ;as  that  ny  cabinet  » -  s  by  the  composition  a  weak 
one,  and  the  minister  of  War,  being  in  the  cabinet, 
was  unable  to  exercise  the  control  over  army." 

The  la st  ou<-stion  and  answer  in  the  first 
portion  of  this  excerpt  from  the  interrogation  are 
as  follows:  (p.  3^,001) 

"Q  What  point  of  view  concernin',  the  conclusion 
of  a  ullitary  alliance  between  Japan  and  Cieruany  did 
HATa,  Shunroku  support? 

"A  H/.Ta,  Shunroku  thought  that  the  conclusion 
of  a  treaty  between  Japan  and  Germany  at  that  tine 

t 

would  be  advantageous  to  Japan." 

YONfcl  denied  er phatically  on  cross-exauination 
that  he  had  given  such  an  answer  (p.  23,921), 

And  now,  here,  if  the  Tribunal  please,  ve 
have  ouoted  the  balance  of  this  exhibit  for  identifi¬ 
cation,  and  the*  prosecution's  object! in  was  sustained 
by  the  Tribun  .1  to  our  quoting  any  such  type  of  evi¬ 
dence  which  we  felt  was  in  answer  to  the  prosecution's 
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excerpt.  Therefore ,  we  will  omit  that  page,  unless 
thi  Tribunal  should  feel  it  proper  to  be  read. 

THE  PRESIDENT :  The  sumurtion  must  be  con¬ 
fined,  iAT.  Lazarus,  to  .;videncc  that  has  been  ad- 
□itted. 

._R.  LAZARUS;  Then,  if  the  Tribunal  please, 
page  143  also  contains  additional  ouotations  froo 
that  some  prosecution  excerpt,  and  v/c  will  skip  that 
page  and  page  149*  if  the  Tribunal  please.  We,  there¬ 
fore,  will  resume  at  the  top  of  page  150: 

Next  the,  prosecution  introduced  two  excerpts 
from  the  record  of  the  budget  committee  of  the  75th 
Diet,  22  *-arch,  1940,  and  7  February  1940  (exhibit 
3832,  p.  38,015,  ex  libit  3833,  P*  33,025).  This  is 
the  only  tine  that  TaTa  has  made  any  statement  that 
has  been  officially  nuoted  and  presented  to  this  Tri¬ 
bunal.  And  here  again  in  these  prosecution  exhibits 
re  find  support  for  our  evidence  that  HaTa  was  not 
pre-Tripartitc  Pact  and  always  supported  strongly  the 
YONaI  Cabinet.  Hula  is  ouoted  as  follows:  (p.  33,02?) 

"You  referred  to  our  following  England  end 
America  or  other  isc  Germany  and  Italy,  and.  although 
I  have  some  opinion  on  the  prospect  of  the  European 
V  ar  froai  uy  specialists  viewpoint,  I  refrain  from 
discussing  it  now." 
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If  HiiTA  had  bf.cn  pro-Triparti t:  Pact,  here 
v.t.s  his  opportunity  to  say  so,  when  he  had  been  ques¬ 
tioned  by  a  Diet  ncriber  on  foreign  policy.  Proving 
that  h-  r'l s  against  tying  Japan  in  with  any  foreign 
group  or  bloc,  he  in.  -diatcly  continues: 

"In  short,  there  are  various  blocs,  such  as 
Anglo- at.  rican  bloc,  or  Gernan- Italian  bloc,  but  as 
for  us,  in  order  to  settle  the  incident,  there  will 
be  no  change  in  our  policy  vhici  is  to  concentrate 
all  our  ability  to  exclude  any  third  power  which  would 
persistently  interfere  v ith  the  establishnent  of  the 

new  order  in  East  Asia." 

/ 

Here  is  a  clear  statenent  of  sup  ort  for 
YONiil  Cabinet  policy  which  has  oeen  praised  by  Keenan 
and  Tavenner  as  r.nti-1  ripartite  Pact,  for  HAT  a  says 
"there  will  be  no  change  in  our  policy"  which  was 
"to  exclude  any  third  power." 

rjHil  PRESIDENT  :  You  Just  refer  to  counsel  in 
respectful  terns.  You  L.can  ^r.  Aeenan  and  *.r.  laven- 
ncr. 

i.R.  LikZiJUJS :  Yv-s,  ..r.  President.  I  always 
have  "i.r."  except  thcr: , 

T.II  PRESIDENT:  It  is  not  li.ee  you  to  use 
that  phraseology,  i-r.  Lazarus. 

xH.  LAZARUS:  If  the  Tribunal  please,  I  always 
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had  ".Jr."  before. 

This  surely  lays  at  rest  any  prosecution  con¬ 
tention  that  HaTa  opposed  the  YONaI  Cabinet  policy. 
And,  finally,  *.r.  Sutton  rend  from  the  second  of 
the  two  above-named  exhibits  only  this  part  and  we 
cuotc  it  as  the  final,  clinching  evidence  that  HATA 
did  always  support  the  YONaI  Cabinet  and  its  policy 
Cp.  33,025): 

"State  minister  HaTa:  This  aucstion  is  very 
important  and  naturally,  I  an  of  the  opinion  that  re 
should  follov;  the  government's  policy." 

And  so,  v/e  respectfully  submit,  the  last  nail 
is  driven  into  the  coffin  of  the  prosecution's  allega¬ 
tion  th~t  HiiTu  opposed  the  YONAI  Government  or  its 
p alley ,  and  it  is  very  fitting,  wo  thin.:,  that  this 
last  nail  should  be  driven  in  with  the  prosecution's 
own  rebuttal  evidence. 

Continuing  his  rebuttal  evidence,  i*r.  Sutton 
next  introduced  in  evidence  the  record  of  the  trial 
"United  States  of  America  vs.  Shigeru  SAY.'ADi*  et  al" 
(exhibit  3834  for  identification,  page  33,030).  Kis 
first  excerpt  therefrom  was  the  very  lengthy  testimony 
of  two  surviving  American  Doolittle-  fliers  on  their 
mistreatment  and  torture  in  Ciina  and  in  Tokyo  before 
their  trial.  At  no  time  during  the  case  of  general 
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IaTa  had  vc  introduced  any  evidence  with  reference 

*» 

to  any  atrocities.  But  the  prosecution  introduced 
this  excerpt  and  -ried  to  lay  the  blame  for  these 
atrocities  at  the  feet  of  General  HaTa.  Let  us  sec 
'.'ho  did  knot;  about  the  mistreatment  of  the  fliers  and 
vas  in  a  position  to  stop  it. 

Here  again,  if  the  Tribunal  please,  v;c  have 
quoted  from  the  same  prosecution  exhibit  which  had 
not  been  offered  in  c-vidcncc,  and  re  will  stride  it 
at  the  request  of  the  Tribunal.  Ye  will  resume  on 
page  153  at  the  bottoms 

And,  the  Tribunal  will  remember  that  earlier 
in  this  summation  we  ouoted  SA^ADii's  statements  before 
this  Tribunal  that  the  very  first  time  that  he  consulted 
with  HiiTA  about  the  fliers  was  one  month  after  the 
completion  of  their  trial.  HiVxA  in  no  way  wss  re¬ 
sponsible  for  rhr>t  SaV.ADa  was  doing  to  these  boys  while 
they  were  under  S/iWaDa's  control. 

And  the  last  piece  of  rebuttal  evidence  offered 
by  the  prosecution  vas  -he  testimony  of  mlYANO  at  the 
S«Y*aDA  trial  (3<3,059).  This  was  to  rebut  the  testi¬ 
mony  of  mlYiiNO.  In  substance,  this  rebuttal  testimony 
is  to  the  effect  that  HaTA  had  requested  the  dc-nti  sen¬ 
tence.  i.IYiiND  stated  before  this  Tribunal  after  -.r. 
[Sutton  had  read  this  testimony  to  hii.  (23,905)  s  _ 
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"In  the  docur.cnc  that  was  just  read  to  me., 
there  were  words  to  the  effect  that  a  do  and  was  made 
for  the  execution  of  the  sentence,  or  something  to 
that  effect,  but  on  such  demand  was  actually  node. 

"V/ith  regard  to  the  request  r  ade,  the  so- 
callcd  request  made  by  general  HATA  to  tht  prosecu¬ 
tor  to  demand  the  death  penalty,  ny  statement,  the 
statement  I  actually  made  was  that  such  a  da  a  d  vas 
supposed  to  have  been  .ade.  I  said  at  th^t  erial 
that  since  an  order  had  cone  from  the  Chief  of  the 
Army  General  Staff,  th~t  order  was  supposed  to  have 
beer  delivered,  but  at  the  trial  in  Shanghai,  SAWaDA 
said  that  he  had  not  heard  of  that  before.  fL..thor 
did  any  of  his  co-defendants  say  that  they  heard  it 
before.  The  fact  is  they  had  no.  heard  of  it  before, 
and.  so  I  will  have  to  revise  ny  recollection  on  this 
natter,  and  say  .hat  I  do  not  Icnov. ." 

Continuing  his  cross-examination  (?8,907), 
ilr.  Sutton  ouoted.  and  then  as  :cd  as  follows: 

"Q  Did  you  mean  by  your  previous  answer  that 
HATA  requested  the  13th  *rny  prosecutor  to  -s.e  for 
the  death  penalty? 

"A  He  requested  so.*' 

Later  •’•e  have  this  (23,914): 

"a  I  deny  the  fact  —  the  portion  that  runs  to 
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the  effect  th.it  General  H«Ta  has  asked  the  p-os^cutor 
to  ask  for  tha  death  sentence.  I  do  not  —  since  I 
did.  not  know  the  facts,  I  replied  that  such  a  request 
vas  supposed  to  have-  been  i.:adc." 

The  excerpt  fro;:  the  trial  itself  is  the 
best  evidence  of  hov:  this  (jix-up  arose  (3^,059): 

"Q  Was  the  trial  of  the  Doolittle  fliers  ordered 
by  General  HaT’A  to  be-  tried  at  Shanghai? 

"a  Yes. 

'•Q  Do  you  *acan  by  your  previous  answer  that 
H*Ta  reouested  the  13th  itrny  prosecutor  to  ask  for 
the  death  penalty?" 

Nov  he^e,  if  the-  tribunal  please,  is  the  be¬ 
ginning  of  the  difficulty  in  interpretation.  For  how 
could  an  exnnincr  draw  such  a  conclusion  .-s  he  did 
on  his  second  auostion  as  a  reouest  for  a  death  pen¬ 
alty  froii  a  sir  pie  r.nsv/er  of  *yes"  to  a  Question  as 
to  whether  H^Ta  had  ordered  the  trial?  -hen  this 
i:  :  cdiatcly  follows  the  second  Question: 

"a  He  reauested  so.  (To  interpreter):  V.ill  you 

interpret  that  again? 

"Interpreter:  He  said  he  requested  so  — 
reauested  that  the  sentence  be  executed;  he  requested 


Here  the  interpreter,  without  again  asking 
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.  IYaNO,  gives  a  second  interpretation  of  v:hat  uIYANO 
said.  This  ti.it-  a  request  for  the  execution  of  sen¬ 
tence,  even  though  neither  of  the  tvo  previous  ques¬ 
tions  in  any  way  calls  for  such  an  answer.  The  ex¬ 
cerpt  continues  iuxdiatclyi 

Docs  he  :iean  the  General  requested  so? 

"h  Yes,  HjiTA. 

•*q  Did  General  HaTA  request  the  prosecutor  of 
the  13th  Army  to  ask  for  the  death  sentence? 

"A  He  requested  th-  death  sentence." 

The  interpretation,  obviously,  is  so  poor 
with  non-re sjaonsivc  answers  being  interpreted,  that  we 
have  to  look  to  the  rest  of  the  evidence  to  see  whether 
or  not  HAT  A  had  indeed  ir.de  such  a  request.  ^IYnNO 
as  heretofore  quoted  stated  before  this  Tribunal  that 
such  a  dewand  vr s  "supposed  to  have  b~cn  nade"  and 
(23,911)  "that  since  an  order  had  core  fron  the  Chief 
of  the  iirmy  General  Staff,  that  o-dcr  was  supposed  to 
have  been  delivered. *  But  that  at  the  SaWADA  trial  in 
Shanghai,  he,  SAV».vDA,  said  that  "he  had  not  heard  of 
that  before.  Neither  did  any  of  his  co-defendants  say 
th-t  they  had  heard  it  before." 

In  sur-rebu*- -r.l  v/e  sought  to  answer  this 
excerpt  offered  by  the  prosecution  by  introducing 
other  excerpts  frou  the  SaIAADA  trial  to  shov  that  Just 
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as  nIY/iNO  had  told  this  'Jribu'.jul ,  none  of  the  defend¬ 
ants  in  the  SAHaDa  trial  had  heard  it  before. 

Then,  if  .the  Tribunal  please,  although  we 
do  not  quote,  vc  say  that  the  trial  revealed  that  no 
one  had  stated  that  HaTA  had  uade  the  request,  and  it 
has  been  suggested  that  it  would  be  improper  to  nakc 
such  an  observation. 

THE  PRESIDENT:  You  are  not  at  liberty  to 
refer  in  that  way  to  so  ething  not  in  evidence. 


4  c  n  a  a  t— 1  © 
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Uk\.  LA^aRUS:  We  will  begin,  therefore,  with 
"They  all  testified  that  the  death  sentence  request 
had,  instead,  cone  from  Tokyo  anc'  had  been  made,  not 
by  HATa,  Shunroku,  but  by  Major  HaTA,  Itsuro,  the 
prosecutor  at  the  Dcolittle  trial." 

Then  we  skip  the  next  few  sentences. 

THE  PRESIDENT:  Who  are  "they"?  Those  who 
testified  in  the  former  trial?  That  should  cone  rut, 
too. 

hh.  LaZaKUS:  I  have  got  an  exhibit  there, 

.  Mr.  Fresident. 

THE  PRESIDENT:  Well,  you  can  put  in  anything 
that  is  in  the  exhibit  certainly. 

MR.  LAZARUS:  The  expression  "they  all  testi¬ 
fied,"  that  may  cc me  cut,  but  the  rest  is  definitely 
based  on  that  exhibit:  "The  deeth  sentence  request 
had,  instead,  ccr.o  from  Tokyo  and  had  been  made,  not 

by  HaTA,  Shunroku,  but  by  Liajcr  HATA,  Itsuro,  the 

• 

prosecutor  at  the  Doolittle  trial,"  and  that  is  in 
evidence.’ 

Then  we  skip  the  next  sentence  and  begin  with: 
And  we  again  respectfully  refer  the  Tribunal 
to  SAt.ADA 1  s  statement  that  he  never  spoke  to  IJiTA  about 
the  Doolittle  trial  till  one  month  after  the  trial  was 

i  • 

ever  and  —  skip  the  first  three  lines  there  and  the 


43,4-42 


first  word  on  the  fourth  line  —  there  is  not  one 
mention  era  suggestion  anywhere  that  anyone  consulted 
v/ith  General  HATA,  Shunroku,  until  af*er  the  trial  was 
ell  ever.  And  the  most  convincing  argument  re  can  ad¬ 
vance  on  this  point,  if  the  Tribunal  please,  is  the 
fact  that  if  any  such  ccnsultation  had  taken  place, 
the  prosecution  would  most  certainly  have  introduced 
that  evidence.  They  have  introduced  no  such  evidence. 

And  the  final  and  nost  conclusive  evidence 
that  iiATA  had  no  responsibility  fer  the  Doolittle  trial 
is  found  in  the  excerpt  of  the  SAVjauA  trial  record 
that  the  Tribunal  did  accept  rver  the  prosecution's  ob¬ 
jections  (Ex.  3867,  p.  38,616): 

"8  Oct.  1942 

"On  this  day,  orders  v/r.ro  issued  for 
thef  change  in  corinand  of  the  13th  Army. 

Lt.  Gen.  SA/ADA  y;ss  in  Shanghai  at  the  tine, 
while  Lt.  Gen.  SKUiOLURA,  Crmmandant  of  the 
Army  General  Staff  College  up  to  this  date, 
was  in  Saitame  province,  engaged  in  maneuvers 
which  had  been  going  on  since  1  Oct.  However, 
he  v'as  immediately  recalled  to  Tokyo  and  as¬ 
signed  as  army  commander. 

"9  Oct.  1942 

•  "Lt.  Gen.  ShlLOLUhA  makes  courtesy  call 


_ • 


43,444 


\  6 


is  replete  with  contradictions  tc  tho  prosecution* 3 
general  sumaticn  and  tc  the  ori socution’ s  summations 

against  ether  individual  cccuscd. 

The  summation  against  IiaTa  contains  nisin- 
terpretatir ns  of  evidence  in  the  record,  based  on 
fractions  of  sentences  lifted  from  tho  record.  We 
lenoU,  from  the  very  m  turo  of  the  prosecution’s  case 
against  KATA,  built  rs  it  is  rn  hearsay,  innuendoes, 
and  conclusions  end  inferences  drawn  from  evidence 
introduced  against  other  accused  before  this  Tribunal, 
that  the  prosccutic n  would,  in  its  summation,  have  tc 
resort  to  such  tactics.  Therefore,  we  set  out  at 
length,  the  full  and  complete  testimony  end  evidence 
about  iIaTa  so  that  the  Tribunal  could  render  its  de¬ 
cision  on  all  the  evidence,  and  net  on  mere  fractions 
cf  sentences.  Because  cf  the  fullness  of  our  exposition 
of  all  the  evidence  as  heretofore  me do,  we  have  found 
cn  receipt  cf  the  prcsocutit  n'fc  summation  against  hATA, 
that  there  is  very  little  left  for  us  to  answer.  Wo 
will  take  note  cnly  of  the  more  glaring  examples  of 
misinformation  ccntained  in  this  summation  and  rely 
completely  cn  the  full  exposition  cf  tho  evidence 

already  set  out  hereinbefore. 

lir.  Sutton  t.111  us  the  t  HATA’s  first  period 
of  wrging  wor  in  Chino.  1  Us  into  two  divisions:  First, 
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cs  Militrry  Councillor  end  Inspi ctor-Gcncrrl  of 

I 

Militrry  Eduertion  froi.  August  1937  to  Februrry  1938, 

2 

i 

'lid  secondly,  cs  Co-mimdcr  of  the  Ccntrrl  Chins  Ex- 

D 

4 

peditionrry  Forces  froa  Februrry  1938  to  December 

5 

1938. 

I 

6 

Throughout  his  entire  sumrxtion,  Mr.  Sutton 

T'  7 

trkes  rn  tbnornrl  interest  in  the  post  of  -Jilitrry 

8 

Councillor.  While  he  refers  to  it  on  three  occasions 

9 

rnd  tries  to  ncko  the  position  super r  to  be  one  of 

10 

pov/tr,  he  never  once  offers  r  single  citrtion,  it  will 

11 

be  noted,  to  show  whet  the  position  of  Militrry  Council- 

12 

lor  is  rnd  whet  functions,  if  rny  HATA  performed 

13 

while  he  held  thrt  position.  He  dots  not  tell  the 

14 

Tribvnrl  th't  the  post  of  Militrry  Councillor  is  on 

15 

inter  in  post  given  to  the  highest-rrnking  Jrornesc 

16 

C> 

officers  while  they  ere  being  trrnsfcrred  from  one 

17 

cost  to  mother,  or  while  they  hr.vc  no  position  of 

18 

co  .’.rnd  ct  the  moment  rnc  ore  rwriting  epoointnent  to 

19 

their  next  post  or  station. 

20 

91 

Let  us  cxr.ninc  the  iecnticrl  exhibit  which 

22 

Hr.  Sutton  cites  for  his  ruthority  thot  HaTA  held 

23 

this  uosition  three  tines  (exhibit  106,  p.  701).  he 

24 

see  (p.  702)  under  2  August  1937,  while  HATA  wrs 

25 

Contender  of  the  Fornosr.n  Army,  rnd  before  he  wrs 

rppointed  Inspcctor-Gencrrl  of  Militrry  Eduertion: 

i 

• 

to 


■  ' 
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"Rclcrsed  from  the  rbovc  post  rnd  rpnointed  Military 
Councillor."  Under  dr  to  of  15  December  1938  when  he 
wrs  role.-  sed  r.s  Commend  or  of  the  Exocditionr.ry  Forces 
in  Chinr ,  rnc!  before  he  wrs  rpnointed  Chief  Aide-de- 
Cnnp  to  the  Enperor,  v/e  find:  "Relersed  from  the 
r.bovc  post  rnd  rpnointed  Militrry  Councillor."  And, 
rfter  his  rc  signrtion  rs  Wr.r  Minister  in  the  YONAI 
Crbinct  rnd  before  his  appointment  rs  Comr.cnder  in 
Chief  of  the  Expeditionrry  Forces  in  Chine,  wo  find, 
under  drte  22  July  1940:  "Rolersod  frqm  the  rdditioncl 
rnd  rc-ulrr  posts  by  request  rnd  rpnointed  Llilitc.ry 
Councillor." 

With  this  rs.r  brckground,  then,  we  proceed 
to  rnelyze  Mr.  Sutton's  sunartion  on  this  point 
(p.  DD  4).  Sperking  of  HATA' s  first  r.ppointment  r.s' 
Militrry  Councillor  on  2  /ugust  1937 »  rnd  before  he 
become  Inspector-Gencrr.l  of  Llilitrry  Educrtion,  Mr. 
Sutton  s;  ys :  "It  wrs  then  his  duty  rnd  responsibility 
to  rd vise  the  Crbinct  on  military  Betters."  There  is 
no  citation  to  show  where  Mr.  Sutton  hrd  the  idee 
the.t  it  wrs  the  Militrry  Councillor's  duty  to  r.dvise 
the  Crbinct,  end,  more  important  still,  there  is  no 
citrtion  to  show  thrt  eny  Ldvice  wr  s  given  on  <~ny 
rction  trken  by  HATA  while  he  held  this  interim  post. 
This  will  be  true  throughout  rll  such  statements  by 
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Mr.  Sutton.  Ho  never  fives  r  sinflc  citation  on  the 
post  of  Militrry  Councillor,  though  ho  tries  to  make 
capital  of  it. 

The  cost  of  Militrry  Councillor  ncy  be  held 
concurrently  with  another  post  if  the  high-renking 
Jc.prncsc  officer  is  to  hold  the  second  post  but  o 
short  tine.  HATA  held  the  post  of  Insocctor-Gcncrr 1 
of  1'ilitrry  Education  less  then  six  nonths  before 

I 

he  w*  s  sent  to  Chinr.. 

i 

•  Hr.  Sutton  next  tells  us  that  HATA  moved 

(DD  5)  "from  the.  position  of  Military  Councillor 
whe'rc  he  advised  concerning  militrry  ope rrt ions.  . 
but  he  'grin  mysteriously  fells  to  give  r  single 
citrtion  to  show  any  re vice  given  on  military  oper- 
rtions.  Specking  of  the  post  of  Inspector-General 
of  Militrry  Education,  he  srys:  "As  c  nonbe-r  of  the 
Big  Three,  controlled  the  appointment  of  War  Minister, 
rnd  had  it  ir>.  his  power  to  make  end  destroy  cabinets..." 
Here  we  must  point  out  again  that  the  prosecution 
does  not  tell  the  Tribunal  that  HATA  did  not  control 
the  appointment  of  a  War  Minister,  simoly  because  no 
new  War  Minister  was  appointed  during  this  period. 

tlr.  Sutton's  second  point  with  reference  to 
this  period  in  HATA's  career  is  that  HATA  waged  war 
r.s  a  General  in  China.  «’e  have  already  dealt 
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sufficiently  with  th&t  point  in  the  beginning  of 
>ur  summation.  Our  position  rcrncins  that  an  officer 
•'ho  fights  for  his  country  after  it  has  cnbqrked  on 
n  war  in  whose  planninr  and  initiation  he  hrd  no  Dart, 
is  not  waging  v/cr.  After  hrving  gone  through  HATA's 
period  rs  Commanding  General  in  C  hinr. ,  rnd  specking 
of  his  being  relieved  of  thrt  ^ost  on  15  December 
1938,  Mr.  Sutton  strtes  (DD  8):  "And  on  the  seme 
dry  wr  s  brought  again  into  the  inner  circles  of  govern¬ 
ment  rs  Hilitr.ry  Councillor."  Again  no  citation  as 
to  what  this  post  is  and  what  HATA  did  while  holding 
it.  Mr.  Sutton  nevertheless  cells  it  "the  inner 
circles  of  government." 

Next,  the  summation  trkes  up  Hankow  and  the 
testimony  of  Dorrance,  the  prosecution's  only  witness 
on  the  alleged  atrocities  committed  there.  It  men¬ 
tions  thrt  Dorrance  testified  about  dead  "Chinese  men 
Pressed  in  Chinese  gowns  with  their  hends  wired  behind 
then,"  but  it  docs  not  tell  the  Court  that  Dorrance 
said  (p.  3396):  "On  the  street  corners.  .  .  oh,  I 
saw  probably  six  or  seven  on  different  corners.  . 
and,  further,  he  docs  not  tell  the  Tribunal  who  had 
shot  these  people.  There  is  no  evidence  whatever  that 
these  six  or  seven  dead  had  been  shot  by  Japanese. 

It  could  h;  ve  been  done  by  Communists,  it  could  have 
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been  done  by  brndits,  it  could  hrve  been  done  by 
rnyone.  Dorrmce  did  not  undertrke  to  s ly  who  hrd 
done  .it. 

HATA ,  if  the  Tribunrl  plecse,  hrd  been  ex- 
crained  in  Suger.io  only  once,  before  this  triel.  Thrt 
exminetion  wrs  introduced  r.s  exhibit  256  (p.  3, 4^1) 
end  the  exhibit  shows  thrt  it  wrs  trken  by  Colonel 
Morrow,  the  sene  prosecutor  who  introducer,  end  ex- 
mined  the  witness  Borrr.ncc  before  this  Tribunrl. 

The  exhibit  rcverls  Colonel  Morrow  hrd  exmined  HATA 
on  the  Hrnkow  ermpeign,  but  never  once  esked  r  single 
question  of  H;TA  rbout  rtrocitics  or  even  mentioned 
thrt  subject  with  reference  to  Hrnkov;.  And  the  pros¬ 
ecution's  evidence,  by  o  very  inrdequrte  witness  rt 
thrt,  sh"«v/s  thrt  the  prosecution  wrs  right  in  not 
quizzing  H/.TA  on  rtrocitics.  There  just  weren't  rny 
rtrocitics  rt  Hrnkow. 

In  closing  the  Hrnkow  nr. t ter,  we  quote  from 
the  prosecution's  pcnerr.1  su.?;.ir t ion  (p.  J-32):  "There 
is  no  evidence  of  the  rtrocitics  rt  Hrnkow  hrving 
been  brought  to  the  notice  of  the  Jeprncse  govern¬ 
ment . "  We  refer  the  Tribunrl  to  our  complete 

exposition  of  oil  the  evidence  on  Hr.nkow  er.rlier  in 
this  sumrtion. 


Mr.  Sutton  next  tries  to  nrko  out  rn  opium 
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and  narcotics  cr.se  r.gr.inst  HATA  lthourh,  in  the 
entire  prosecution  crsc  he  ernnot  point  to  n  single 
citrtion  where  the  nanc  of  HATA  wr.s  connected  with 
op  tun.  Thrt  opium  has  been  sold  in  Chinr  we  do  not 
dispute.  Chine’s  c^c-old  sorrow  even  brought  on  the 
opium  vff.rs  with  England  end  France  in  the  middle 
nineteenth  century.  In  this  instrnce,  Mr.  Sutton  steps 
in  where  Mr.  Carr  did  not  treed,  for  Mr.  Carr,  in 
answer  to  our  motion  for  dismissal,  very  properly 
never  even  suggested  that  HATA  was  connected  with 
the  opium  trade.  So  desperate  is  Mr.  Sutton  because 
of  the  lack  of  evidence  to  prove  any  connection  be- 
tween  H*TA  and  opium,  that  he  quote  the  denial  by  a 
defense  witness  of  HATA’s  connection  with  opium  and  then 
says  it  is  difficult  to  understand.  Here  again  wc 
must  point  out  to  the  Tribunal  that  when  HATA  was 
examined  in  Su^mo  on  his  activities  as  Commander  in 
China,  not  one  word  was  mentioned  about  opium  by  the 
interrogators. 

Mr.  Sutton  continues  his  preoccupation  with 
reference  to  the  post  of  Military  Councillor.  He 
tails  us  (DD  12):  "It  is  reasonable  to  infer  th~-t 
those  closest  to  the  new  order  in  Fast  Asia  would 
seek  the  advice  of  the  one  who  had  so  successfully 
carried  their  banner  through  China.  On  15  December 
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1938  HArA  wrs  appointed  rs  Militrry  Covncillor  in 
the  First  KONOYF  Crbinct  rnd  cxrctly  one  v;cck  lrtcr 
on  22  December  1938  Premier  KONOYE  issued  c.  state¬ 
ment...."  on  Jeprn's  policy  in  Chine.  Mr.  Sutton 
tries  to  infer  thrt  HATA  must  hrve  f.dvised  this  rs 
Militrry  Councillor,  but  we  look  r.grin  end  c  gr.in  in 
v~in  for  my  citrtion  showing  KATA' s  connection  or 
the  functions  of  r.  Militcry  Councillor.  As  we  hr ve 
rlrerdy  quoted  frora  H/.TA's  record,  HATA  become- 
Militrry  Councillor  upon  being  relieved  rs  Connendor 
in  Chine  rnd  roiacined  in  thet  post  until  he  beerrae 
/ide-de-Crnp  to  the  Emperor. 


25 


V/o  next  lccrn  (D.D.  13)  with  reference  tc 


KATA' s  appointment  as  War  Minister  in  the-  ABB  Cabinet: 
"The  f< ct  that  he  hrd  served  rs  Aidc-do-Cemp  and  would 
be  acceptable  to  the-  Emperor,  gave  to  the  conspirators 
an  opportunity  to  hold  rt  least  one  of  their  inner 
group  in  the  ABE  Cabinet-  ..."  V/r.  hrvo  already  gone 
thoroughly  intr  KATA's  appointment  to  the  ABE  Cabinet 
and  quoted  ct  length  hr.  Keenan's  cross-examination 
®f  KIDO  on  this  point,  in  which  the-  Chief  Prosecutor 
hold  up  HaTa's  appointment  as  a  personal  act  of  the 
Emperor  in  opposition  to  the  militarists'  recommenda¬ 
tion  of  another  nan  unacceptable  to  the  Erpcror.  hr. 
Sutton  should  read  '-hat  his  suo«.rior  says  in  this 
court  and  try  not  to  contradict  him  in  his  summation. 

The  summation  next  takes  up  KATa's  appointment 
of  Lu'TO  (B.L.  15),  and  here  v'o  soo  how  evidence  is 
misinterpreted  when  a.  mere  reference  is  made  to  two  or  ‘ 
thr^e  words  only  from  an  entire  testimony,  which  testi¬ 
mony  is  in  direct  opposition  to  the  interpretation  given 
it  bja  hr.  Sutton,  hr.  Sutton  says:  "TABaKA  quoted 
HaTa  as  hr vinj;  stated  that  hUTO  influenced  his  resig¬ 
nation  as  War  Minister.  There  may  be  question  c.s  to 
th>.  extent  to  which  KaTA's  appointee  and  subordinate 
in  th.  War  Ministry,  hl*TO,  cculd  have  encouraged  KATA 
in  his  decision  to  destroy  the  YOKaI  Cabinet,  but  this 


decs  show  the  close  rnd  intimate  relationship  between 
these  two  co-conspirators."  Now,  lot  us  look  at  the 
record,  on  the  same  page  cited  by  Mr.  Sutton  for  this 
conclusion  of  his,  TANAKA,  testifying  as  a  nrosccutio; 


witness  states:  "Shortly  after  I  became  Chief  of  the 
Military  Service  Bureau  in  1940,  I  had  an  occasion 


to  take  dinner  with  General  HATA  in  Tsukiji,  Tokyo, 
and  at  that  time  I  asked' General  HATA  why  ho  took  such 
an  attitude  which  was  really  against  his  ideas  and  his 


nature  and  ho  said  he  was  obliged  to  do  so  by  the  in 
fluoncc  of  MUTO."  And  on  the  next  page1:  "Had  War 
Minister  TOJO  not  accepted  the  views  of  the  Military 
Affairs  Bureau,  ho  would  have  met  the  same  fete  os  W; 


Wo  fail  to  see  hov;  this  testimony  can  "show  the 
close  and  intimate  relationship"  between  HaTA  and  HUTO. 
And  Mr.  Sutton  again  harps  on  the  fact  that  HATA  was 
not  "necessarily  required  to  follow  the  suggestion" 
made  by  INUMA  when  he  recommended  MUTO  to  hATA  in  the 
approved  Japanese  army  procedure  in  his  capacity  os 
Chief  of  the  Personnel  Affairs  Bureau  (D.D.16).  But 
again,  as  before,  nowhere  docs  Mr.  Sutton  suggest 
anything  else  thet  HATh  should  have  done,  nor  does  he 
suggest  that  MUTO  had  done  anything  up  to  this  tine 


shouldn't  accep 


\ 


•  \ 


IMJMa’s  recommendation  of  MUTO 


Wo  next  learn  that  the  Chine  Affairs  Board 


af  which  HATA  was  Vico  Presidont,  outlined  c  program 
for  the  new  regime  in  Chine  (L>.D.l8).  The  summation 
goes  at  length  into  this  program  although  no  connection 
is  established  with  HATA,  outside  of  his  being  c.  vice 
president  of  this  board.  He  is  not  shown  to  have 
been  present  at  the  meeting,  nor  to  have  had  any  con¬ 
nection  with  the  making  of  ttu.  program. 

i 

Lot  us  look  at  th^  record  to  see  how  HaTh 


became  Vico  Prosidont  of  this  board.  Brigadier  Nolan 


in  his  complete  exposition  of  ttu.  Japanese  government 

set  up  at  the-  oooning  of  this  trial,  referring  to  this 

\ 

board,  stated  (p.  543):  "...  and  the  President  is 

the  Prime  Minister  ex  officio.  The  Ministers  of  Fi¬ 


nance,  Foreign  Affairs,  War  and  Navy  serve  as  vice 
presidents.  The  Director  G<-ncml  is  th>.  actual  admin¬ 
istrator.  There  gtc  fifty  officers  and  sixty  clerks 
to  compose  th^  staffs.  •  ."  KATA  being  a  vice  prosiden 


of  the  China  Affairs  Board,  therefore,  is  a  ncr 


mality,  one  of  the  offices  he  automatically  assumes 
upon  becoming  Minister  of  War  in  the  Cabinet.  And,  we 
repeat,  there  is  no  evidence  HATA  attended  this  mooting 
The  summation  also  socks  to  show  that  HATA 
"sponsored"  the  Wang  Ching-vfei  Government  in  Chinn. 


Pert  Two  of  the  prosecution's  summation  on  the  conspir- 
ocy  gives  c  complete  exposition  of  the  actions  takerf 
by  and  with  Wang  Ching-wei,  beginning  in  the  "spring 
of  1938"  in  the  formation  of  a  new  regime  in  China 
(dp.  E-71  to  E-80).  Five  of  the  accused  before  this 
Tribunal  ore  named  in  the so  pages  nnc  the  part  they 
played  in  the  sotting  up  of  this  regime  is  gone  into 

\ 

at  length.  IiATA  is  net  one  of  them;  he  is  not  even 
mentioned.  In  June  1939  when  Vnr.ng  was  in  Tokyo  con¬ 
ferring  cbout  the  setting  up  of  the  now  government  and 
completing  the  plans  for  it,  he  consulted  with  many  of 
the  Japanese  loaders,  including  two  of  the  accused. 
HaTa  was  not  among  thorn  (E -77) •  The  summation  states 
(E-78):  "On  March  30,  194-0,  the  now  government  under 


Wang  Ching-v/ei  w. 


The  plans  and  preparations  for  this  government  had  been 
completed  in  June  1939  when  Wang  had  come  to  Tokyo 
for  his  series  of  conferences,  and  only  the  formalities 
took  place  on  March  30>  1940. 

Continuing  v/ith  th»_  summation,  we  see  a  head- 

0 

ing  (D.D.23)s  "HaTa  favors  advance  into  French  Indo¬ 
china."  The  only  evidence  which  it  is  claimed  con¬ 
nects  KATh  with  such  n  matter  is  an  excerpt  from  the 


KILO  Liary  wherein  KILO  records  he  had  been  told  that 
the  military  ministers  at  a  Four  Ministers'  Conference 


: _ 


had  favored  thr  t  c  request  be  submitted  to  the  French 
"regarding  the  pro-Chieng  actions  end,  if  r : fused  by 
the  French,  thr. t  forco  be  employed."  We.  hrvo  already 
gone  into  this  exhibit  in  the  orrly  pert  of  our  surma  - 
tion,  r.nd  ct  this  time  we  respectfully  point  out  to 
the  Tribuncl  thet  HhTa  is  not  named  in  Count  23,  which 
refers  to  the  initirtion  of  r  wrr  against  the  Republic 
of  France,  nor  in  Count  33,  which  refers  to  the  wrging 
of  a  wrr  rgrinst  the  Republic  of  France# 

Although  we  hove  gon<~  to  greet  lengths  on  the 
YOl'iAI  Cabinet  and  hATA’s  position  with  reference  to 
th.  Tripartite  Pact,  we  cannot  help  but  make  additional 
appropriate  comment  thereon  after  having  rend  the  prose- 

conscious 


cution's  version  in  the  summation*  Mr.  Sutton, 
of  the-  lack  of  value  of  the  newspaper  item  he  quoted 
on  cross-examination  of  YOMaI,  tries  to  bolster  his  ease 
by  headlining  it  as  (D.L.35)  "The  Loading  Article-  on 
Fall  of  YONAI  Cabinet"  and  then,  still  not  convinced 
himself  that  it  necessarily  is  so,  he  also  calls  it 
"The  Authoritative  Article  on  Liquidation  of  YOhaI- 
nRITA  Diplomatic  Policy."  Mr.  Sutton  has  too  soon 
forgotton,  or  chooses  dclibcrc tcly  to  forget,  that  vfhen 
the  defense  sought  to  introduce  similar  articles,  both 
the  Tribunal  anc  the  prosecution  characterised  then  as 


outs" 


\ 
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note  thrt  nowhere,  even  in  his  summation,  ern  Ur.  Sut¬ 
ton  find  any  corroborating  evidence  to  support  the 
allegedly  authoritative  newspaper  article's  informa¬ 
tion  thrt  HATA  sent  YONaI  r.  note  nsking  "How  rbout 
deciding  to  hove  the  Cabinet  resign?" 

Mr.  Sutton  lends  n  most  comical  note  to  his 
sunnntion  when,  after  quoting  rnd  reviewing  the  news¬ 
paper  article  in  detail,  his  next  headline  of  ter  the 
one  already  quoted,  is  (D.D.37)  "KIDO's  Account  of  the 
Fall  of  the  YONaI  Cabinet"  and  this  account,'  which 
is  quoted  in  toto  in  th*.  earlier  port  of  our  summation, 
nowhere-  says  anything  about  KATA' s  having  sent  YONAI 
a  note  about  th^  resignation  of  the  Cabinet.  Apparently 
oven  Mr.  Sutton  does  not  believe  his  "authoritative" 
and  "leading"  newspaper  article,  for  KIDO's  Diary, 
quoting  as  we  have  already  pointed  out,  Vice  Minister 
of  War  Ah AMI,  Chief  Cabinet  Secretary  ISHIWaDa,  rnd 
Premier  YONaI  himself,  gives  an  entirely  different 
version  from  that  of  the  newspaper  article. 

Mr.  Sutton  states  (D.D.38):  "The  Three 
Chiefs'  Conference  of  which  HaTa  wa-s  a  member,  re¬ 
fused  to  recommend  a.  successor."  Although  he  quotes 
parts  of  the  KIDO  Diary,  Mr.  Sutton  very  conveniently 
fails  to  quoto  the  sentence  which  reeds  as  follows 
(p.  6,247):  "As  a  result  of  the  conference  of  the _ 


< 


Three  Chiefs,  it  was  said  that  clthough 


it  was  diffi 


cult  to  choose  one  end  no  forecast  was  possible." 

Mr.  Sutton  scoffs  ct  the  defense  evidence  of¬ 
fered  by  TuIa.Ka  c.nd  others  thet  HATA  was  forced  to  re¬ 
sign.  It  wns  Mr.  Sutton  who  made  the  successful  ob¬ 
jections  to  our  introduction  of  a  letter  by  Chief  of 

f  > 

Staff  His  Imperial  Highness  KiiNIN  ordering  Hi.Ti.  to 
resign.  Both  Ti.hi.Kii  end  SnWADA  stated  that  the  Chief 
of  Steff,  although  apparently  the  equel  of  the  War 
Minister,  v/as  in  reality  his  superior.  Complete  con¬ 
firmation  for  this  feet  comes  from  a  source  Mr.  Sutton 
*  .  * 
dare  not  impeach  —  the  prosecution  itself.  We  quote 

from  the  prosecution's  general  summation  on  the  Lia¬ 
bility  of  the  Defendants  where,  speaking  of  the  Cabinet 
and  the  Supreme  Command,  the  prosecution  says  (p.  K-l5)s 
"This  was  due  -to  the  fact  that  the  chiefs  of  staff  of 
army  and  navy,  contrary  to  the  practice  in  all  other 
countries,  were  not  subordinates  of  the  Ministers  of 


War  ana  Navy,  but  were,  in  theory,  independent  and 
co-equal  of  those  ministers.  In  factr  they  might 


By  agreement  vrith  Mr.  Sutton  we  strike  the 


next  three  lines,  one  sentence,  which  Mr.  Sutton  be 


lieves  refers  to  the  letter.  Although  v/e  disagree  with 


*3,459 


him  we  will  strike  it  in  order  to  have  no  dispute. 

THE  PRESIDENT:  Mr.  Sutton,  if  you  feel  any 
resentment  at  the  references  to  you,  we  will  be  quite 
prepared  to  hear  you.  I  hove  hecrd  crown  prosecutors 
very  severely  handled  in  ny  own  court,  and  ct  tines 
it  has  been  necessary  to  rebuke  counsel. 

I  feel  sure,  Mr.  Lazarus,  that  if  you  were 
wholly  responsible  for  this  summation  it  would  not  bo 
in  such  terms.  But  there  is  no  reason  why  you  should 
not  give  effect  to  your  own  views  in  that  matter. 

On  one  occasion  you  oven  challenged  Mr.  Sutton's  good 
faith.  It  amc^nts  to  that. 

Mli.  LAZARUS:  Mr.  President,  you  apparently 

ere  under  a  misapprehension.  There  is  nothing  persona] 

\ 

in  this.  Mr.  Sutton  and  I  aro  good  friends  on  the 
outside.  I  call  on  Mr.  Sutton  many  times,  and  he  colls 
on  me.  I  am  merely  pointing  out  mistakes  in  his  summa¬ 
tion.  I  say  nothing  about  his  personal  good  faith  and 
I  don't  intend  to.  In  feet,  you  will  notice  in  a 
cauple  of  places,  Mr.  President,  I  skipped  words 
around  Mr.  Sutton's  name  which  I  thought  on  rending  ct 
this  time  were  not  proper. 

From  now  on  I  will  substitute  the  words  "the 
summation  states"  instead  of  "Mr.  Sutton  states"  then, 
- Hrr -President. - - - 


co  r-,  u  <;  -p  4-> 
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HR.  SUTTON:  Nay  it  please  the  Tribunal, 

had  not  this  sumption  teen  presented.  before  a  tribunal 

\ 

conposud  of  Jud gos,  non  of  long  oxpurionco  in  tho  law 
and  in  the  trial  of  cases,  we  would  very  early  have 
objected  to  tho  frequent  references  to  the  personali¬ 
ties  involved  in  the  case.  Under  tho  circunstances , 
we  thought  we  c~uld  well  leave  tho  natter  to  tho  Judg¬ 
ment  of  the  Menhi  rs  of  tho  Tribunal. 

THE  PRESIDENT :  The  Judges  can  he  trusted  to 
estinato  the  value  of  those  references  to  you  at  their 
true  worth,  but  what  about  the  world? 

HR.  LA2/JUJS:  All  I  an  doing  is  quoting  tho 
record,  Mr.  President,  and  I  will  substitute  the  words 
"the  sunnation"  for  "Jr.r.  Sutton."  There  is  nothing 
personal  in  this,  sir. 

THE  PR3SI DENT :  Sonctine  coo  in  the  course  of 
reading  this  sunr.rtion  you  did  suggest  that  Mr.  Sutton 
was  Imowingly  pursuing  the  wrong  course.  I  cannot  Just 
"'ut  r.y  hand  on  the  •■'assago,  but  I  can  find  it  before 
you  can  conclude  and  refer  to  it  then. 

HE.  LAZARUS:  'Veil,  I  r.ove  to  strike  it,  Hr. 
President,  if  you  foci  that  I  did  that.  I  never  intend¬ 
ed  to  do  that,  I  assure  this  Court  nd  I  assure 
Lr.  Sutton. 

THE  PRESIDENT :  One  of  ry  collea.  :ues  cor.plains 


a 
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th  t  you  are  discourteous  to  hr.  Sutton.  You  certainly 
were  discourteous  to  Hr.  Tavenner  ".nd  Lr.  Keenan. 

IJ\.  LAZ.J1US:  I  don't  see  how,  hr.  President. 

I  or.  just  q  oting  those  gontlonen  fror  the  record. 

TliE  PRESIDENT:  I  refer  to  your  statement  as 
to  his  conical  note. 

ME.  LAZARUS:  ’’oil,  v;e  novo  to  strike  it, 
r.r.  President. 

THE  PRESIDENT:  Pers-  nr.lly ,  I  would  not  have 
token  exception  to  that. 

MR.  LAZARUS:  If  there  is  any  question  about 
My  being  insultin'  t.o  Mr.  Sutton,  I  consent  to  having 
everything  stricken.  And  while  wo  are  on  the  question 
of  insulting  people,  Mr.  President,  I  still  recall  that 
I  was  accused  of  treason  to  ny  country  by  this  Tribunal 
while  I  wore  the  uniforr:  of  ny  country,  and  although  I 
have. nv ver  received  an  apology,  and  although  I  have 
s-.id  nothing  ab-mt  it,  I  feel  you  didn't  re  an  it,  and 
you  nust  accept  ny  explanation  th-t  I  didn't  r.ean  any 
disrespect  either  to  Hr.  Sutton  or  to  Mr.  Tavenner  or 
to  Mr.  Keenan.  You  nust  note  that  I  an  quoting  the 
record;  whatever  they  said  is  down  here.  I  an  quoting 
it. 

THE  PRESIDENT  ;  I  said  that  you  addressed 
Mr.  Keenan  ind  LIr •  Tr.Vennor  as  "Keenan"  and  "Tavenner," 


V 


•  l 


and  th~t  was  ir.proper;  and  so  it  is  inproper.  I  said 
nothing  nore  than  that  for  r.ysdf . 

KR.  LAZARUS :  But  I  quoted  the:  ,  Hr.  President 


vertenco 


THE  PRESIDENT:  I  no  w  ref  or  to  page  172, 

* 

nd  also  to  173,  lino  5.  On  page  172,  lino  5, 
"i  r.  Sutton,  conscious  of  the  lack  of  value 


of  thv;  newspaper  he  quoted  on  cross- examination,  tries 
to  holster  his  case  hy  headlining  it,"  et  cetera. 

9 

At  page  173,  line  5,  the  expression,  "even 
Suttoh,"  appears,  hut  you  did  not  say  "even  Sutton." 


MR.  LAZARUS 


I  corrected  it  to  Mr.  Sutton 


I  did  read  "Mr.  Sutton."  You  can  check  the  record 


THE  PRESIDENT 


You  are  quite  right;  you  did 


HR.  LAZARUS?  Do  you  agree  that  I  said 
Ir.  Sutton"  or  shall  \/o  check  the  record,  Mr.  Presi 


dent?  I  know  that  I  had  it  written  in  here  and  that 


THE  PRESIDENT 


•^age  175,  line  10,  '.’here  you  suggested  lack  of 
honesty.  The  sun  total  of  all  this  is  that  th^re  is 
a  general  feeling  that  the  tenor  of  this  sunnation  is 


offensive 


I‘Jt.  LAZARUS i  ?/e  will  strike  the  words  then 

/ 

I  have  acted  generally  in  two  dozen  courts 


L 


martial »  while  this, trial  Mrs  going  on,  and  never 
onc»j  re  I  been  accused  of  being  offensive,  and  I 
have  used  this  typo  of  language.  I  don't  soy  they  are 
dishonest,  and.  I  didn't  say  it.  I  soy  they  cannot 
honestly  contend  that.  Now,  that  is  not  imputing 
dishonesty  to  thor. 

THE  PRESIDENT:  r'e  judge  you.  Hr.  Lazarus , 


r.nd  your  co-counsel,  by  what  you  say  here  and  by  what 
you  do  here  —  not  vy  your  apouarancos  elsewhere  or 
the  uniform  you  wear. 


Well,  the  Unit 


States  Marines 


whose  uniform.  I  v 


id  not  think 


cting  in 


sonous  manner 


This  is  final  argument.  We  are  allowed  to 
r  ;ue  on  what  the  prosecution  has  said,  '.nd  done,  an: 


if  we  think  they  cannot  honestly  make  such  a  conten¬ 
tion  wo  have  a  ri  ht  to  say  th..y  cannot  honestly  make 
such  a  contention.  That  doesn't  accuse  then  of  being 
dishonest.  If  the  word,  is  objectionable  I  will  strike 


TIL,  PRESIDENT:  IIow  you  c~n  accuse  a  person 
of  lacking  honesty  without  "censing  him  of  being  dis¬ 
honest  I  an  unallo  to  discover;  ivr  can  any  of  ny 
colleagues  understand  you. 

ITi.  LAZARUS s  I  mean  they  honestly  can't  a 
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contend  what  they  do  contend  in  their  summation.  Now, 
if  the  word  is  objectionable  to  you  I  will  sti*ike  it 
out.  I  think  I  pot  it  from  a  quotation  or  misquotation 
of  the  evidence,  and  if  I  misused  it  I  will  mark  it  out. 
If  the  prosecution  or  the  Court  do  not  want  it,  the  word 
"honestly"  will  go  out,  and  I  will  say,  "how  can  they 
contend,"  and  I  donft  see  how  it  will  be  offensive. 

THE  PRESIDENT:  Roascnably  contend. 

VJe  will  adjourn  for  fifteen  minutes. 

("Tiereupon,  at  104 5,  a  recess  was 
taken  until  1100,  after  which  the  proceed¬ 
ings  were  resumed  as  •'ollnws:)' 


3 

f 
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MaRSIL.L  OF'  THE,  COURT:  The  International 
Military  Tribunal  for  the  Far  East  is  nov;  resumed. 

I 

T IX  PRES  I  DEFT :  K”*.  Lazarus. 

*  #  i 

ili.  L/.ZiJRUS:  I  believe  we  were  in  the  niddle 
of  page  174. 

The  prosecution  says  (p.  K— 15)  *  "This  was 
due  to  the  fact  that  the  chiefs  of  staff  of  army  ard 
navy,  cortrary  to  the  practice  in  all  other  ccurtries, 
were,  not  subordinates  of  the  Ministers  of  War  and  Navy, 
but  were,  in  theory,  independent  of  and  co-c-qual  to 
those  Ministers.  In  fact,  they  might  well  be  said  to 
have  been  the  superior  of  those  Ministers." 

Y/e  skip  the  next  three  lines.  We  have  agreed 
with  Hr.  Sutton  that  that  ie  tha  re”  ?r.ce  to  the  letter. 

Mr.  Horwitz,  in  his  explanation  of  the  function 
of  the  various  branches  of  the  government,  states  as 
follows  (p.  666):  "Second,  by  compelling  the  War  or 
Navy  Ministers,  subject  to  the  orders  of  the  high  com¬ 
mand  because  of  their  active  service  status,  to  resign, 
either  the  army  or  the  navy  could  bring  about  the  resig¬ 
nation  of  the  Cabinet."’  This,  then,  from  the  prosecution 
itwOlf  should  end  once  and  fer  all  any  contentions 
on  the  part  of  Mr.  Sutton  that  the  YTar  Minister  could 
not.  be  Vrced  to  resign  from  the  YONaI  Cabinet. 
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And  finally,  how  can  the  summation,  in  view  of 
all  the  evidence,  especially  the  prosecution  evidence 
from  KIDO's  Diary,  which  we  have  reviewed  for  the  Tri¬ 
bunal  in  this  summation,  as  well  as  the  evidence  offerc 
by  SaV/ADA,  YONAI,  AKITA,  and  the  prosecution's  star 
witness,  TAN AKA,  reasonably  contend  that  HATA  wrecked 
the  YONAI  Cabinet?  The  perfect  answer  on  this  point  is 
giver*  to  this  Tribunal  by  the  chief  prosecutor  himself. 
He  positively  clears  HAT**  ar.d  sustains  completely  our 
contention  that  the  General  Staff  ordered  and  caused 
Hi'.Ta  to  resign  when,  in  cross-examining  the  accused 

TOJO,  Hr.  Keenan  asked  this  revealing  and  definitive 

"\ 

question  (p.  3£»58l): 

"Q  Won't  you  be  candid  enough,  won't  you 
ad^it,  Hr.  TOJO,  that  it  was  the  General  Staff  of  the 
Army  that  caused  the  fall  of  the  YONAI  Cabinet?  Won't 
you  admit  that  fact  no  matter  when  you  learned  it  or 
where  vou  learned  it  or  how?" 

The  summation  next  takes  uo  the.  fact  that 
General  TOJO  succeeded  General  HATA  as  War  Minister. 
Although  TOJO  himself,  under  Hr.  Keenan's  cross- 
examination,  stated  that  the  prosecution's  translation 
of  this  particular  excerpt  was  incorrect,  ar.d  Captain 
Kraft,  at  the  request  of  the  President  of  this  Tribunal 
verified  the  correction,  and  then  Hr.  Keenan  accepted 


d 


corrected  translation  of  the  word  "naiso"  from 
secretly"  to  "informal  recommendation,"  the  summation 
pc-sists  in  quoting  the  incorrect  translation  of  the 
excerpt  from  KIDG's  Diary  and  in  using  the  v/erd 
secretly"  in  its  statements  in  the  summation  with 
f'-rcncc  to  H/.TA's  visit  to  the  Emperor  about  TOJO. 
Having  covered  this  subject  in  full  in  the  earlier  part 
of  our  summation,  we  will  not  go  into  it  further  other 
than  to  point  out  that  the  summation  has  chosen  again 
to  omit  a  vital  part  which  would  give  the  true  picture 
instead  of  a  distorted  one  to  the  Tribunal.  Here 
defense  document  42  in  quoting  the  KIDO  Diary  cxcemt, 
it  skins  the  part  which  states  that  HATA  went  to  the 
Emperor  and  recommended  TOJO  "and  Tomovuki  YAI'ASKITA 
for  Inspector  General  of  the  Air  Force."  The  summation 
makes  it  appear  from  his  piecemeal  quotations  that  HATA 
went  to  the  Emperor  to  recommend  only  TOJO.  The  Tri¬ 
bunal  will  recall  that 'when  we  quoted  the  full  excerpt 
earlier  in  our  summation,  we  strcngly  pointed  out  to  the 
Tribunal  that  HATA  did  not  eo  onlv  for  TOJO.  but  nicn 
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\'ins  proper  for  HATA  to  recommend  to  the  Er.peror  at 
this  time  the  Inspector-General  of  Uilitnry  Aviation 

i 

is  shown  to  us  by  Brigadier  Nolan  who,  in  explaining 
the  various  branches  of  the  government  at  the 
beginning  o t  this  trial,  stated  (p.  590) i  "The 
Inspector-General  of  Military  Aviation  is  directly 
responsible  to  the  Emperor..."  This,  then,  shov/3 
that  H-jtfA  was  only  exercising  his  duties,  as  outgoing 
*Vnr  Minister,  by  informally  recommending  to  the 
Emperor  the  succeeding  War  Minister  and  the  succeeding 
Inspector-General  of  Military  Aviation,  both  of  whom 
are  directly  responsible  to  the  Emperor. 

For  the  final  time,,  the  summation  refers 
with  awe  to  HATA's  position  as  Military  Councillor. 

This  time  it  headlines  it  (Defense  document  4-2) 

"HATA  Accepts  Appointment  Under  New  Cabinet"  and  follows 
it  vith  "HATA  stayed  with  the  military  clique.  On 
the  very  dry  that  the  Second  KONOYE  Cabinet,  with 
TOJO  ns  War  Minister,  was  formed,  HATA  accepted 
appointment  in  that  Cabinet  as  Military  Councillor. 

V:e  respectfully  submit  that  the  entire  question  as  to 
whether  he  had  long  efficiently  worked  to  force  the 
resignation  of  the  entire  YOLiAI  Cabinet  pnd  bring  into 
being  a  strong  militaristic  cabinet  is  set  at  rest 
by  the  fact  that  HATA  imm.edintely  accepted  appointment 
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under  this  Cabinet.  HATA  and  the  lenders  of  the  new 
cnbinet  were  co-conspirators".  Only  our  respect  for 
this  Tribunal  keeps  us  from  applying  the  proper  words 
to  these  inferences  and  risinterpretations  of  the 
record. 

THE  PRESIDENT:  Well,  that  is  offensive, 

of  course. 

iiK.  LAZARUS:  I  beg  your  pardon,  Mr.  President? 
THE  PRESIDENT:  That  is  offensive.  What 
epithets  you  have  in  mind  do  not  concern  us.  You 
did  refer  to  epithets  you  have  in  mind,  whatever  they 
are. 

I®.  LAZARUS:  I  didn’t  read  that'  part,  Ur. 

President. 

THE  PRESIDENT:  You  did. 

MR.  LAZARUS:  No,  sir;  I  said  "proper  words", 
Mr.  President. 

THE  PRESIDENT:  You  may  not  have  Indulged  in 

abuse. 

MR.  LAZARUS:  Well,  Mr.  President,  in  my 
country  if  v;e  catch  some  one  misinterpreting  the  evidence], 
we  do  explain  it  thoroughly  to  the  court  or  K°ke  fun 
or  really  point  out  the  improper  conduct  of  the  other 
side,  and  there  is  nothing  wrong  in  that. 

_  _ _  THE  PRESIDENT:  We  will  let  you  point  out 
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j  fully  whet  the  misinterpretations  arej  a-  no't 
ii.isapprehend  me.  But  v/e  do  not  interest  ourselves 
in  our  mental  reservations  about  them. 

MR*  LAZARUS?  In  the  first  place  -- 

TLE  PRESIDENT?  The  v/hole  purpose  of  this 
summation  seems  to  be  to  antagonize  the  Tribunal. -- 

LR.  LAZARUS?  That  isn’t  so,  Mr.  President, 
and  you  know  it. 

THE  PRESIDENT?  —  and  to  misrepresent  the 
Tribunal  if  the  Tribunal  resents  what  is  said.  It  is 
pure  propaganda. 

fiK.  LAZARUS?  No,  it  isn't.  There  is  an 
excellent  case  here  for  the  accused  HATA.  It  is  being 
presented  strongly  and  I  think  th«t  is  wherein  stems 
i^.e  objection  to  our  rending  this  summation. 

iHE  PRESIDENT;  You  will  withdraw  those  words 
and  you  will  apologize.  Otherwise,  we  will  not  hear 
you  further. 
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tlR.  LAZARUS?  If  I  said  anything  that  offended 
the  Tribunal  I  do  withdraw  them  and  I  do  apologize,  I 
told  you  before  I  never  intended  to  insult  either  the 
Tribunal  or  the  prosecution. 

THE  PRESIDENT?  V/e  accept  your  withdrawal 
and  apology,  so  proceed  to  read  your  summation. 

MR.  LAZARUS?  As  long  as  v/e  have  reached  this 
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stage,  Mr.  President,  I  want  to  ask  if  you  intend  to 
apologize  ta  rre  for  having  accused  re  of  treason  to 
my  country  while  I  was  here,  or  to  withdraw  the 
remarks,  if  you  please. 

THE  PRESIDENT*  No  such  remarks  were  ever 
rr.cde  by  me,  I  have  nothing  to  withdraw  and  nothing 
to  apologize  for.  You  nre  making  a  misstatement  — 
not  a  misrepresentation  but  a  mis statement  —  which 
was  wholly  without  foundation  and  thpt  is  part  of  the 
propaganda.  If  I  had  accused  you  of  that,  you  had 
your  remedy  and  you  would  have  exercised  it  and  it 
would  have  been  very  effective.  But  you  know  I  never 
made  any  such  accusation  against  you  or  against  any 
ether  American  counsel. 

For  nearly  two  years  I  have  been  meeting  you 
and  other  American  counsel  and  no  such  suggestions  as 
you  have-  Just  made  has  ever  been  uttered.  You  do 
yourself  little  credit  if  you  say  here,  as  you  do, 
that  I  offered  you  that  insult  and  you  did  not  resent 
it;  during  two  years. 

MR.  LAZARUS*  You  are  a  Judge,  Mr.  President. 
There  is  nothing  I  could  say  or  do  to  you  that  would 
remedy  it.  But  I  say  once  this  trial  is  over  I  shall 
seek  remedy. 


I  shall  continue  reading 
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It  is  oellucid,  wc  respectfully  submit,  that  I 
or.ly  when  the  letter  is  addressed  to  the  Vice-Chief  of 
the  General  Staff,  is  it  the  expression  of  HAT,..  There 
is  nothing  of  any  nature  here  to  show  that  a  telegram 
addressed  to  the  Vice-I  inistcr  of  War  expressed  the 
opinion  of  HATA.  Further,  all  the  evidence  in  the  trial 
shows  KATA  always  dealt  with  the  General  Staff,  not  the 
War  i'inistry,  with  reference  to  the  Doolittle  fliers. 
There  is  nothing  in  the  evidence  that  even  suggests  that 
KATA  was  responsible  for  this  telegram. 

And  to  show  that  HATA  wa s  not  responsible  for 
this  tc-legran,  we  must  ask  why  it  wasn't  put  to  MIYANO 
when  MIYANO  testified  about  HATA's  letter  by  his  Chief 
of  Staff  to  the  Vice -Chief  of  the  General  Staff  in  Tokyo? 
KIYiJ’O  would  have  told  him  only  communications  to  the 
Vice -Chief  of  the  General  Staff  are  expressions  of  HaT«, 
not  communications  to  the  Vice-Minister  of  War.  The 
latter  are  expressions  of  the  Chief  of  Staff  himself. 

And  why  wasn't  the  telegram  out  to  TANAKA  when  TANAKA 
was  testifying  about  xIATA's  letter  by  his  Chief  of  Staff 
to  the  Vice-Chief  of  the  General  Staff?  MIYANO  and 
Tj.KAKA  were  both  testifying  about  the  Doolittle  trial 
and  the  question  would  have  been  proper.  It  is  known 
that  TANAKA  would  have  told  him  the  telegram  to  KIMUFA 
was  not  HATA ' s ,  but  the  Chief  of  Staff's.  The  telegram 
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■.van  introduced  against  KIHUR..  in  his  individual  defense 
phase,  not  against  HAT A.  That  shows  the  prosecution 
knrv;  it  was  not  HATA's  document. 

Why,  if  the  summation  thought  it  was  HATA's 
document,  wasn't  it  introduced  in  rebuttal  age  ins t  KATA? 
Because  it  was  knov/n  that  we  could  clearly  answer  it  in 
surrcbuttal.  The  summation  is  the  only  place  where  it 
is  tried  to  connect  KATA  with  this  telegram. 

Lot  us  examine  the  telegram  itself.  After  it 
was  read  into  the  record,  we  have  this  immediately 
following  (p.  31,822): 

"THE  PRFSIDENT:  That  is  a  very  poor  translation 

isn't  it? 

"COLOLEL  MORNANE :  That  is  probably  so,  your 
Honor.  I  don't  wish  to  mislead  the  Tribunal  as  to  this 
document.  This  document  was  part  of  the  I.P.S.  files, 
translation  was  made,  and  the  document  can  no  longer  be 
found  —  the  original  document." 

We  need  say  nothing  more  on  the  quality  of  this 

document. 

After  the  telegram,  which  had  been  sent  to  the 
War  Ministry,  the  summation  contains  this  statement 
(D.D.  54):  "It  is  reasonable  to  conclude,  we  respect¬ 
fully  submit,  that  it  was  the  result  of  this  telegram 
from  HATA's  Chief  of  Staff  that  the  discussions  arose  in 
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the  Far  Ministry  and  General  Staff  concerning  whlBft  | 

1 

’ANAKA  testified  as  to  whether  these  fliers  should  be 

2 

;reeted  os  prisoners  of  war  or  triad  under  some  now  low 

3 

to  be  promulgated."  The  evidence  was  that  the  Wcr 

4 

Ministry,  despite  the  alleged  telegram,  held  to  the  view 

5 

that  the  fliers  be  hold  as  prisoners  of  war  and  not  be 

6 

_ 

executed.  Mr.  Keenan  understood  that,  for  in  cross- 

V 

examining  TANAKA,  Mr.  Keenan  asked  (p.  29,046): 

8 

"A  And,  if  I  understand  your  affidavit  or 

9 

10 

your  statement  correctly,  that  was  the  view  hold  by  the 

11 

7,*ar  Ministry,  to  hold  these  men  as  prisoners  and  not  to 

\ 

12 

execute  them?" 

13 

If  the  War  Ministry  hod  determined  to  execute 

14 

the  fliers,  the  summantion  then  could  say  the  telegram 

15 

wrs  on  Influencing  factor.  But  that  the  telegram  come 

16 

too  late  to  hove  caused  the  discussions  on  the  treatment 

17 

of  the  fliers  is  shown  by  this  part  of  Mr.  Keenan’s 

18 

cross-examination  of  TANAKA  (p.  29,053) • 

19 

iiq  whon  did  this  sharp  difference  of  opinion 

20 

os  to  the  treetment  of  the  filers  occur  with  relation 

21 

to  the  Doolittle  raid  itself? 

22 

"A  This  violent  opposition  arose  immediately 

23 

24 

upon  receipt  of  word  from  China  that  tho  filers  who  hed 

bombed  Tokyo  hod  boen  caught  there. 

i 

iiq  That  was  the  next  day  efter  the  raid? 

• 

t 


/ 
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I  »A  Yes." 

1 

And  the  summation  states  (D.D.  53)  that  the 

2 

telegram  was  sent  "within  three  days  after  the  Doolittle 

3 

fliers  were  captured.  •  How,  then,  can  it  he  3aio 

4 

that,  "It  is  reasonable  to  conclude,  we  respectfully 

5 

2 

subnet,  that  it  was  the  result  of  this  telegram  fror. 

HATA's  Chief  of  Ftaff  that  the  discussions  aru:>e  in  the 

^  7 

8 

War  Ministry  and  General  Staff  concerning  which  TANAKA 

9 

testified  .  .  .?" 

10 

Although  Mr.  Comyns  Carr,  in  his  answer  — 

11 

Does  the  Tribunal  wish  to  omit  the  previous 

1 

12 

jentence  as  I  did? 

13 

THC  FREilBENTl  Well,  you  are  making  necessary 

14 

changes. 

15 

HR.  LAZARUS:  I  am  willing  to;  I  will  only  be 

16 

too  glad  to. 

17 

THE  PRESIDENT:  You  can  put  your  case  fully. 

18 

MR.  LAZARUS:  Although  Mr.  Comyns  Carr,  in  his 

19 

answer  to  our  motion  for  dismissal,  did  not  even  refer 

20 

to  it  because  obviously  there  is  no  evidence  against 

<  . 

21 

HATA  involved,  the  summation  nevertheless  drags  up  the 

22 

23 

OGIYA  case  again  (D.D.  60).  This  concerns  the  trial  and 

24 

execution  of  two  American  fliers  in  Japan  on  18  July  194, 

• 

25 

OGIYA' s  affidavit  was  read  during  the  prose- 

cution's  atrocities  phase  (p.  14,221).  The  prosecution 
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did  not  even  think  the  portions  about  HATA  important 
enough  to  read  but  did  so  when  the  Tribunal  called  its 
attention  to  it  several  documents  later  (p.  14,227). 

Page  2  of  OGIYA's  affidavit  (exhibit  1925-A) 
shows  Major  General  OTAHARA,  head  of  the  Judicial 
Department  of  the  Central  and  15-th  Area  Army  Headquarter? 
investigated  the  case  of  the  two  American  fliers.  Before 
the  trial,  OTAHARA  was  transferred  and  Lieutenant  OGIYA 
acted  as  public  procurator  in  the  trial  in  place  of  Major 
General  OTAHARA  (page  3  of  exhibit  1925-A).  Commander 
Cole  read  the  portion  pointed  out  by  the  Tribunal 
(p.  14,227): 

"After  Major  General  OTAHARA  completed  his  in¬ 
vestor  t  :.on,  he  wrote  an  opinion  based  o:  his  investi- 
gati  and  forwarded  this  opinion  to  Lieutenant-General 
I  itaro  UCHIYAHA,  Commander  of  the  Central  Army  Head- 
quarters,  to  get  an  approval  of  the  death  sentence.  Ther 
after  obtaining  the  approval  of  General  UCHIYAHA ,  ?'ajor 
General  OTAHARA  took  his  opinion  to  General  HATA  who  was 
in  command  of  the  Second  General  Army,  and  also  got  his 
approval  of  the  death  penalty.  Lastly,  Major  General 
OTAHARA  took  the  opinion  to  the  War  Ministry  in  Tokyo 
and  the  death  penalty  was  also  approved." 

At  the  request  of  the  defense,  OGIYA  was  brought 
here  five  days  later  and  cross-examinc-d  by  the  defense. 
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OGIYA  testified  as  follows  (p.  14,617): 

MA  The  ob'Wning  of  the  approval  of  the  death 
penalty  may  be  a  mistake  in  translation.  In  the  light 
of  his  office,  it  is  not  imaginable  that  a  Procurator 
could  receive  an  approval  «f  the  death  penalty.  It  would 
be  possible,  however,  for  a  Procurator  to  obtain  approval 
of  the  method  of  execution.  It  is  possible  for  the 
Procurator  to  obtain  approval  for  a  demand  for  a  death 
penalty." 

On  cross-examination  by  counsel  for  HATA, 

OGIYA  testified  (p.  14,620): 

"Q  Mr.  Witness,  you  stated  that  you  heard 
that  the  approval  of  General  HATA  was  requested.  Do  you 
have  any  more  concrete  confirmation  than  that  to  give 
this  Tribunal? 

"A  The  matter  to  which  I  have  testified  did 
not  come  to  my  knowledge  directly.  They  are  based  on 
what  I  heard  from  my  Chief,  OTAHARA." 

And  further  (p.  14,621): 

"Q  Then,  the  only  information  you  have  as  to 
General  HATA's  knowledge  of  this  case  is  the  fact  that 
General  OTAHARA  told  you  that  General  HATA  had  approved? 

"A  Yes." 

And  continuing: 

"Q  Now,  this  trial  was  held  under  the 
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Jurisdiction  of  the  15th  Area  Army  under  the  command  of 
Lieutenant  General  OCHIYAMA,  isn't  that  so? 

"A  Yes." 

And  later  on  the  same  page: 

»Q  After  the  decision  was  rendered  condemning 
the  American  fliers  to  death,  was  the  approval  of  General 
HiiTA  for  the  execution  of  the  sentence  sought? 

"A  No. 

"Q  Was  the  approval  of  anyone  sought  before 
the  sentence  was  executed? 

"A  Commander  OCHIYAMA. 

"(.  And  that  was  because  CCHIYAMA  was  Command¬ 
ing  General  of  the  15th  Area  Army  which  had  complete 
charge  and  sole  charge  of  this  trial,  isn't  that  so? 

“A  Yes. 

I 

%  Did  you  ever  sec  any  documents  relating 
to  this  trial  that  had  been  signed  by  General  h^TA 
personally? 

"A  No,  I  have  not. 

"Q  Then,  I  ask  again  for  the  last  time,  as 
far  as  you  know,  the  only  connection  that  General  Hi»TA 
had  with  this  trial  is  General  OTAHARA's  statement  to 
you  that  he,  OTAHAPA ,  had  gotten  General  HATA's  approval 
for  requesting  the  death  sentence  at  the  trial? 

"A  Yes." 
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And,  if  the  Tribunal  please,  the  prosecution 
did  not  bring  in  Major  General  OTAHARA,  although  he  and 
OCHIYAM.,  like  OGIYA  who  was  produced  for  cross- 
exar.ination  at  our  request,  were  in  Sugairo  together.  If, 
indeed,  OTAHARA  had  gotten  HATA's  approval,  it  would  have 
been  a  simple  matter  to  have  brought  him  in  so  to  state. 

OGIYA,  who  was  prosecutor  at  the  trial,  and  who  presented 

•  •  • 

the  evidence,  stated  on  cross-examination  as  just  quoted 
that  he  never  saw  any  documents  relating  to  that  trial 
signed  by  HATa. 


OH'D  0!  C  <0  t*.  «  CUiH  X  CO  3 
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Although  he  can  point  to  not  one  scintilla 
of  evidence  showing  that  FATA  was  in  any  wise  respon¬ 
sible  either  because  he  ordered,  authorized,  or  per¬ 
mitted  his  troops  to  commit  atrocities,  or  because 
he  failed  to  take  proper  precautions  to  prevent  the 
occurrence  of  atrocities,  or  because,  when  information 
about  atrocities  came  to  him  he  failed  to  take  proner 
action,  or  because  the  alleged  atrocities  were  of  such 
a  magnitude  that  he  must  have  known  of  them,  the  sum¬ 
mation  nevertheless  seeks  to  lay  full  responsibility 
for  8ll  atrocities  in  China,  both  against  civilian? 
end  prisoners  of  war,  at  FATA's  door.  It  ignores 


completely  any  reouire 


to  show  that  responsibility 


lay  with  FATA.  It  ignore?  the  system  of  the  army  chain 
of  commend  and  the  responsibility  within  that  command 
for  military  discipline  and  the  conduct  of  the  troops. 

It  ignores  all  the  evidence,  both  prosecution  and 
defense,  showing  where  the  responsibility  for  atroci¬ 
ties  should  be  placed.  It  ignore*  the  fact  that  Fr. 
Justice  Fansfield  in  his  opening  statements  on  the 
prosecution's  atrocities  phase,  in  which  he  names 
many  of  the  accused,  does  not  name  FATA.  It  ignore? 
the  fact  that  nowhere  ha?  there  been  introduced  a 
scrap  of  evidence  connecting  FATA  with  prisoner?  of 
war  or  even  that  he  was  responsible  for  prisoners  of  war. 
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Let  us  examine  the  record,  from  the  prose¬ 
cution's  own  evidence,  as  to  who  should  be  respon¬ 
sible  for  such  matters.  The  prosecution  assumes 
(D.D.  50)  that  because  "HATA  was  in  command  of  the 
Expeditionary  Forces  in  China  from  March  1941  to 
November  1944,  and  that  the  responsibility  of  FATA  for 
those  sets  of  the  soldiers  under  his  command  is  clear 
and  inescapable"  that  that  makes  it  so.  ”*e  have  al¬ 
ready  thoroughly  set  out  for  the  Tribunal  the  actions 
taken  by  HATA  to  prevent  the  occurrence  of  atrocities 
and  the  testimony  of  the  officers  and  men  under  HATA 
as  to  th§  hon-dcCurrefice'  df  atrofcltles. 

HATA  was  Commander  of  the  Expeditionary  Force 
in  China:  he  was  not  in  command  of  troops.  His  posi¬ 
tion  was  identical  with  that  held  by  General  Eisenhower 
in  the  European  Theatre.  As  the  evidence  of  YOKOYAMA, 
CANADA,  and  others  already  quoted  shows,  high-ranking 
Japanese  generals  were  in  command  of  the  various 
armies  and  area  armies  in  China.  Theirs  was  the  re¬ 
sponsibility  for  the  maintenance  of  discipline  by 
their  troops  and  the  care  of  prisoners  of  war  in  the 
camps  in  the  areas  under  their  control.  That  in  each 
instance  it  is  the  army  commander  who  is  responsible 
for  the  discipline  of  his  troops,  we  will  prove  through 
unimpeachable  sources,  namely,  those  of  the  prosecu- 
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tion  itself. 


’Ye  begin  with  the  prosecution ' s  prisoner  of 
war  summation  (p.  J-8)  where,  speaking  of  prosecu¬ 
tion  rebuttal  documents  on  prisoner  of  war  camjs,  it 
is  stpted:  "They  show  that  the  Red  Cross  visit  to 
the  camp  was  deferred  from  April  to  nugust  1942  at  the 
urgent  request  of  the  Chief  of  Staff  of  the  13th 
Army..."  Let  us  examine  the  exhibits  referred  to. 

On  inspection  of  the  record,  these  documents  are  seen 
to  be  a  series  of  telegrams;  the  first  (38,153)  :  "is 
a  telegram  dated  10  April  1^42  from  PO’Y  Information 
Bureau  to  Chief  of  Staff,  13th  Army."  Colonel  ^omene 
read  into  the  record  the  following  two  pertinent  para¬ 
graphs  : 

"Although  permission  hed  been  requested  some 
time  ago  by  the  Swiss  Consul-General  in  Shanghai  and 
the  representatives  of  the  International  Red  Cross  Com¬ 
mittee  to  inspect  the  Shanghai  P.O.'T.  Camps  and 
report  on  its  condition  to  the  nations  concerned 
after  having  personal  talks  with  the  prisoners  of  war, 
in  consideration  of  the  fact  that  the  preparation  and 
equipment  of  the  camp  had  not  been  completed  at  that 
time  so  soon  after  the  fighting,  we  have  kept  it 
postponed  until  this  day. 

"It  is  our  presumption  that  you  have  com- 


. * 
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pleted  arrangements  by  now  and  so  in  accordance  with 
international  provisions  intend  to  permit  the  tour  of 
inspection  of  our  Shanghai  P.  0.  ^7.  Camp  in  the  near 
future.  Please  let  me  know  your  opinion  on  the 
matter  as  soon  as  possible." 

The  second  document  (exhibit  3843-A)  "is  a 
reply  to  the  previous  exhibit"  and  is  from  "adjutant 
of  the  13th  Army"  to  "Chief  of  the  F0’7  Information 
Bureau."  It  states  (38,155) s 

"As  to  the  inspection  of  the  camp  by  the 
Swiss  Consul-General  in  Shanghai  and  the  representa¬ 
tives  of  the  International  Red  Cross  Committee,  I  am 
of  the  opinion  that  it  should  be  postponed  for  a  while 
because  the  arrangement  of  the  camps,  such  as  the  dis¬ 
pensary,  sick-room,  kitchen,  bath  and  other  places 
concerned,  are  not  yet  completed,  and  also  the  fact 
that  a  part  of  the  prisoner  of  war  room  is  being 
renovated.  Besides  these  things,  the  present  mental 
attitude  of  the  prisoners  is  not  reasonable." 

The  next  document  (Ex.  3843  B,  p.  38,155) 
"from  P.O.'f.  Information  Bureau  to  the  Chief  of  Staff 
of  the  13th  Army  and  is  in  reply  to  the  previous  ex¬ 
hibit."  It  states  (p.  38,156): 

"The  various  installations  of  the  Shanghai 
prisoner  of  war  camp  should  be  improved  as  quickly 
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8 s  possible  so  thpt  there  may  be  no  trouble  on  the 

> 

occasion  of  the  inspection  to  be  mpde  by  the  foreigners. 

"’"hen  you  consider  the  proper  time  for 
inspection  has  been  reached,  please  let  me  know 
immediately.  " 

Jfy  friend  has  asked  me  to  head  the  first 
paragraph  of  this  document,  and  T  have  no  objection 
if  the  Tribunal  has  none: 

The  inspection  of  the  vong  Kong  prisoner 
of  war  camp  by  the  delegates  of  the  International  Red 
Cross  Committee  is  to  be  permitted  early  in  Fay.  " 

This,  then,  from  the  prosecution1 s  own  evi¬ 
dence  introduced  in  rebuttal  by  Colonel  Hornene  shows 
that  the  ?07  Information  Bureeu  in  Tokyo  dealt  direct¬ 
ly  with  the  13th  Army  in  changhai.  FATA  is  nowhere 
mentioned  nor  his  headquarters.  It  is  each  army  thet 
is  responsible  for  military  discipline  and  for  prisoners 
of  war,  not  the  China  Expeditionary  Force  Headquarters 
of  FATA.  The  Tribunal  will  note  that  nowhere  through¬ 
out  the  entire  trial  has  there  been  one  scintilla’ of 
evidence,  direct  or  indirect,  that  FATA  or  his  head¬ 
quarters  were  involved  in  the  question  of  atrocities 
against  civilians  or  inhabitants  of  prisoner  of  war 
comps.  The  various  armies  had  total  and  complete 
Jurisdiction  and  responsibility  for  these  natters. 
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FATA  in  his  headquarter?  could  not  be  all  over  the 
vast  face  of  China  at  once  and,  very  properly,  authori¬ 
ty  and  responsibility  for  maintenance  of  discipline, 
prevention  of  atrocities  and  the  treatment  of  prisoner? 
of  war  were  placed  with  those  in  command  of  the  troops 
in  the  field,  the  commander?  of  the  several  armies. 

"re  continue  with  the  prosecution's  summation 
(p.  J-33):  "At  the  '*9r  f'inistry,  any  protests  re¬ 
ceived  were  discussed  at  the  bi-v/eeklv  conference 
between  the  Minister,  Vice-T'ini?ter ,  and  the  Bureau 
Chiefs.  After  this,  they  were  forwarded  by  the  P.0.'7. 
Information  Bureau  to  the  Army  Commander  of  the  area 
in  which  the  grounds  of  the  protest  had  arisen,  and 
also  to  the  Chief  of  P0'7  camps  in  that  area."  Here 
again  v/e  ^ee  that  it  is  the  "Army  Commander"  who  is 
given  the  responsibility  by  th^  Japanese  government 
for  the  maintenance  of  discipline  and  the  proper 
treatment  of  the  prisoners  of  war.  And  all  this,  if 

the  Tribunal  please,  is  from  the  prosecution  summation 

0 

on  atrocities  and  prisoner?  of  war,  and  every  state¬ 
ment  just  quoted  is  well-documented  with  citations 
from  the  record  of  this  trial. 

nnd  we  have  one  final  author it y  to  offer  the 
Tribunal  to  support  our  contention  that  the  army 
heads  a.nd  not  the  Commander  of  the  China  rxpeditionary 
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Force  were  responsible  for  the  maintenance  of  dis- 

» 

cipline  and  proper  treatment  of  prisoners  of  war. 

"’his,  too,  like  our  previous  quotations  on  the  sub¬ 
ject,  was  offered  by  the  prosecution  itself,  end  we 
respectfully  submit  is  absolutely  conclusive  on  the 
point  end  proves  our  contention  beyond  any  shadow  of 
doubt.  This  was  offered  to  the  Tribunal  by  Brigadier 
Nolen  when  he  was  explaining  the  functions  of  the 
various  branches  of  the  eovernnent.  Pe  states  in 
speaking  "about  the  administration  of  prisoners  of 
war"  (594):  "By  Imperial  Ordinance,  exhibit  Q2  in  the 
case,  number  1182  of  23  December  1941,  prisoner  of  war 
cemps  were  placed  under  the  jurisdiction  of  the  Fin¬ 
is  ter  of  ’"ar.  The  Ordinance  provided  that  they  were 
to  be  administered  by  a  Commander  of  an  army  or  a 
Commander  of  a  garrison  under  the  general  supervision 
of  the  Finister  of  ,',ar."  This,  then,  shows  that  it 
,,as  the  army  head  and  the  garrison  commander  who  were 
responsible  in  these  matters,  and  the  example  of  that 
is  to  be  found  in  the  three  prosecution  exhibits  which 
we  have  quoted  in  full.  These  exhibits  are  telegrams 
going  from  the  row  Information  Bureau  in  Tokyo  to  the 
13th  Army  in  •c'hanghai  and  vice  versa,  and  concern 
matters  relating  to  P0"T  camps  and  their  inhabitants. 
”’ith  this  conclusive  evidence  produced  by  the  prosecu- 


/ 


Japanese  position  in  the  war  at  that  time,  nor  that 
Tn jo  didn't  mean  that  the  Premier  should  be  decided 


quote  in  full  the  three  speeches  by  TOJO,  at  this 
conference,  that  are  cited  by  the  summation. 

Tn  the  first  passage  cited,  here  is  the  con 
plete  quote  by  KIDO  of  TOJO's  statement  about  HATA 
Cp.  31,121):  "He  contended  that  Tarshal  FATA  b*>  rhrv 
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tion  itself  and  absolutely  absolving  HATA  of  any 
responsibility  for  the  alleged  atrocities,  we  conclude 
our  ansv/er  to  the  atrocities  phpse  in  the  prosecution ■  s 
summation  against  HATA. 

At  the  end  of  the  summation,  still  v/riting 
of  "FATA  who  rent  secretly  to  the  Kmperor  end  recommend¬ 
ed  TOJO",  although,  es  we  have  pointed  out,  the  cor¬ 
rection  had  been  made  in  the  record  and  even  accepted 
by  Mr.  Keenan  in  his  cross-examination  of  TOJO,  by 
taking  fractions  of  sentences  from  FIDO's  testimony, 

1  it  tries  to  make  out  an  evil  thing  in  TOJO's  recommend¬ 
ation  of  HATA  as  a  possible  candidate  for  Prime 
Finister  to  succeed  KOIPO  when  KOIFO's  Cabinet  resigned 
in  April  1Q44  (D.D.  6l),  It  does  not  mention  that 
TOjo  had  stated  that  "a  General  or  Admiral  in  active 

a  r'  mm  II  V  m  i.  rs j  m  ■  •  ...  _ 


at  that  meeting.  To  set  the  record  straight.  vr<=>  will" 


- -  -  •  — -  -  «■ 

ns  succeeding  Prime  Finister  on  the  ground  thpt  the 
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war  situation  had  entered  upon  a  state  in  which  e 
decisive  battle  would  hrve  to  be  fought  in  the  Japan¬ 
ese  mainland  and  therefore  that  the  next  Prime  Fin- 
ister  must  be  a  General  or  Admiral  in  active  service." 
The  summation  very  conveniently  omits  this 

•  i 

quote,  but  v;e  think  it  should  not  be  omitted  (31,131): 

"Tn JO:  I  do  not  mean  t6  say  that  the  Premier 
should  be  decided  at  this  meeting.  I  meant  that  it 
should  be  submitted  as  o  material  to  Fis  J'ajesty  so 
that  he  can  prepare  himself." 

The  next  quote  is  the  one  from  v/hich  frac- 

t 

tions  of  sentences  had  also  been  taken  (33,139)* 

"TO JO :  The  attitude  of  Admiral  SUZUKI  is 

truly  fine.  The  developments  of  the  war  are  beyond 

conjecture.  The  enemy  is  getting  impatient.  He  will 
•  # 
try  p  bold  strategy.  He  is  likely  to  attempt  landing 

somewhere  on  Jappn  proper.  Home  defense,  then,  will 
become  the  vital  point.  The  government  and  the  com¬ 
mend  must  be  fused  into  one.  Here  the  army  must  be 

» 

considered  as  the  principal  body.  In  this  sense,  we 
% 

must  have  a  soldier  on  the  active  list.  Historical 
instances  have  been  cited,  but  Japan  is  different  from 
the  countries  of  Europe.  In  their  case,  the  commend 
got  into  the  government.  The  character  of  our  command 
is  naturally  different.  From  this  standpoint,  I  be- 


i 


lleve  Marshal  HATA  is  suitable." 


and  the  last  citation  (31,141)* 

% 

"TO JO:  At  the  present  when  our  land  is  about 
to  become  a  battlefield,  v:e  must  take  special  care  or 
else  there  is  a  fear  that  the  army  may  take  an  aloof 
standing.  If  the  army  takes  an  aloof  standing,  the 
Cebinet  will  collepse." 

TO JO,  then,  is  only  stating  that,  because  of 
Japan’s  precarious  military  position,  "the  next  Prime 
T'inister  must  be  a  General  or  Admiral  in  active  ser¬ 
vice."  And  he  names  HATA  as  a  candidate  for  the  posi¬ 
tion,  although,  as  he  says,  "I  do  not  mean  to  say  that 
the  Premier  should  be  decided  at  this  meeting."  From 
this  how  can  the  summation  state  to  this  Tribunal 
(D.D.  61)  that  TO JO  "threatened  to  again  use  the  army 
influence  to  wreck  the  Cabinet  if  HATA  were  not  chosen,. 
If  there  were  any  kind  of  a.  case  against  HATA  —  strike 
the  rest  of  that  sentence.  This  closes  our  review  of 
the  prosecution's  summation  against  HATA. 

Although  counts  37  and  38  were  dropoed  by 
the  prosecution  in  its  general  summation,  v/e  wish  to 
refer  to  them  for  a  moment  to  show  that  HATA,  who  was 
'far  ITinlster  until  16  July  1940,  is  not  considered 
by  the  prosecution  rs  having  "worked  on  the  plans  and 


preparations  for  an  aggressive  war"  while  he  was  ^far 


Minister.  Counts  37  and  38,  which  alleged  that  be- 
tv/oen  the  first  of  J  ne  19*0  and  8  December  1941 

various  named  accused  as  leaders,  organizers,  in- 

% 

stigators,  or  accomplices  conspired  to  initiate  unlaw¬ 
ful  hostilities  against  the  countries  therein  named, 
do  not  name  FATA,  al  tough  he  was  ,f,ar  Minister  for  one 
and  one-half  months  during  the  period  covered  by  these 
counts.  The  proureci'’-tion  realized  then,  os  it  must 
realize  now,  that  FATA  was  not  working  on  pirns  and 
preparations  for  war  while  he  was  War  Minister.  If 
he  had,  he  would  have  been  named  in  these  counts,  for 
he  held  office  during  that  time. 

FATA,  if  the  Tribunal  please,  was,  throughout 
the  period  covered  by  the  indictment,  a  soldier  first, 
last,  and  always.  He  never  belonged  to  a  single 
association,  political  party,  group,  society,  brother¬ 
hood,  or  clique.  Fe  never  made  speeches,  wrote  pam¬ 
phlets  or  articles,  molded  public  opinion,  formuleted 
public  policy,  or  engaged  in  politics.  The  only  time 
that  he  is  officially  quoted  on  any  matter  whatsoever 
was  when  he,  as  "ar  Minister  in  1944,  answered  ques¬ 
tions  on  two  occasions  in  the  Diet  '  ,1  stated  un- 

\ 

equivocably  that  he  supported  the  YONAI  Government’s 
policy.  Th°t  is  the  only  time  FATA  hps  ever  been 
quoted  officially  in  any  document  offered  to  this 
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position  v/as  as  ’Var  Minister  in  the  short-lived, 
conservative  ABE  and  YONAI  Cabinets.  He  was  never  a 
member  or  a  leader  of  the  "young  officer"  group.  He 
never  appealed  in  any  theatre  outside  of  China  and, 
then  not  as  a  commander  of  troops  but  as  Commanding 
General,  first,  of  the  Central  China  Expeditionary 
Forces,  and  the  second  time,  for  almost  four  full 
years  from  1  7!arch  1941  to  November  1944  as  Commanding 
General  of  the  China  Expeditionary  Forces. 

It  is  a  most  amazing  thing  that  in  twenty 
months  of  trial  the  prosecution  has  introduced  not  one 
witness  against  HATA  himself,  but  has  attempted  to 
build  up  its  entire  case  on  excerpts  from  FIDO's  Diary, 
documents  referring  to  actions  by  others,  and  by  hear¬ 
say  evidence. 

The  absence  of  any  direct  evidence  as  to  non¬ 
military  activities  by  HATA  proves  that  he  lived,  as 
TANAKA  told  us,  by  the  rule  he  set  down  for  others 
while  he  v/as  ’"ar  Minister  —  "no  politics."  His  con¬ 
duct  has  at  all  times  been  above  reproach  and  there 
is  not  one  scintilla  of  evidence  that  he  was  ever 
consciously,  or  unconsciously,  a  member  of  any  con¬ 
spiracy  or  series  of  conspiracies.  He  was,  we  repeat, 


r 


' 


*3,492 


( 

% 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


at  all  times  a  professional  soldier  servinp  his 
country,  in  the  highest  sense  of  the  word. 

Ip,  this  lengthy  trial  the  prosecution  has 
produced  documents  about  the  Emperor  and  HATA's  asso- 
ciation  with  him  and  has  sought  to  draw  inferences 
and  conclusions  therefrom.  Since  it  used  the  Emperor's 
name  so  often,  why  did  not  the  prosecution  have  the 
requisite  respect  f*>r  this  Tribunal  to  produce  the 
Emperor  as  a  witness,  rather  than  resort  to  third  and 
fourth  hand  hearsay  for  their  evidence  against  HATA? 

It  will  forever  be  recorded  as  a  source  of  wonder 
indeed  that  in  the  greatest  trtul  in  history  the 
prosecution  did  not  have  the  resolution  to  produce 
the  one  man  who  could  have  told  us  so  much  so  succinct¬ 
ly. 

HATA  was,  we  respectfully  submit,  a  member  of 
the  honorable  profession  of  arras  He  devoted  his 
life  to  the  service  of  his  country.  "1  hen  war,  which 
was  not  of  his  making,  came,  he  fought  without  ques¬ 
tion. 


HATA  is  not  puilty  of  the  charges  made  against 
him  before  this  Tribunal. 


25 


THE  PRESIDENT:  Major  Blakeney. 

BLAKENEY:  Shall  I  proceed,  your  Honor? 
THE  PEES  IDENTt  -^our-genergl"  fummatio 
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was  not  read  because.  I  understand,  there  was  delay- 
in  typing  Japanese  copies. 

MR.  BLAKENEY:  Yes,  that  is  correct. 

THE  PREFIDENT:  ”?e  are  ready  to  hear  you, 

Major  Blakeney. 

!!R.  BLAKENEY:  THE  JAPANEFE-AfTERICAN 
NEGOTIATIONS.  INTRODUCTORY. 

1.  The  next  branch  of  the  summation  will 
treat  of  a  subject  which  has  loomed  large  throughout 
these  proceedings,  and  may  Justly  be  regarded  as  the 
hoart  of  the  case:  the  Japanese-American  negotiations 
of  1941.  The  title  is  a  misnomer  (but  serves  because 
of  its  familiarity):  the  Japanese-American  negotiations 
were  but  an  aspect  of  the  relations  of  Japan  with  the 
TTnited  ctates,  the  British  Empire^  the  Netherlands, 

France  --  those  ’’’estern  Powers  whose  colonial  or  conmer- 

• 

cial  interests  in  the  Pacific  threw  them  into  contact 
with  Japan  —  and  China,  her  great  neighbor  in  Asia 
with  whom  she  had  fallen  to  quarreling.  It  v/as  a  time 
when  relations  were  bad;  Europe  was  at  war,  and  the 
possibility  of  war  in  the  Pacific  was  recognized  to  be 
not  immeasurably  remote.  These  negotiations,  in  which 
America  acted  for  the  other  Powers,  served  to  bring 
into  focus  the  questions  which  had  resulted  in  those 
conditions  and  to  make  them  explicit;  and  plainly 


\ 
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would  lead  either  to  their  settlement  in  peace  or  to 
a  final  failure  to  solve  them  except  by  resort  to 


arm? . 


The  subject  is  thus  far  broader  then  its 


title  indicates,  ^hile  ostensibly  discussinp  the 
negotiations  which  took  place  in  "'ashington  from 
April  to  November  of  1941,  we  shall  in  reality  be 
searching  for  the  reasons  and  causes  of  the  Pacific 
war.  Nor  can  the  subject  be  considered  in  vacuo; 
the  Tribunal  will  v/ish  to  and  indeed  nust  view  the 
Ci ninp  of  war  between  Japan  and  the  other  Powers 

against  the  backdrop  of  the  times:  Japan  entangled 

\ 

in  an  endless  war.  America  and  her  allies  arming  in 
fe8r  of  the  European  aggressor;  mutual  suspicion  in 
the  Pacific,  leading  in  its  turn  to  more  arming; 
economic  warfare,  whether  cause  or  effect,  of  the 
other  Po were  against  Japan,  ’Vhile  these  things  cannot 
be  forgot  in  studying  the  Japanese-Araerican  negotia¬ 
tions,  they  are  being  argued  elsewhere.  Considering 
them  as  a  v/hole,  the  Tribunal  wil]  find  its  answer 
to  the  question,  "’?a s  the  Pacific  war  an  act  of  aggres¬ 
sion  by  Japan  such  that  her  leaders  now  here  in  the 
dock  should  be  punished  as  criminals  for  bringing  it 
about?  Or  did  they  make  efforts  to  prevent  it,  by 
sincere  search  for  s  peaceful  solution?"  That  is  the 
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significance  of  the  Japanese-American  negotiations. 

2.  The  prosecution  have  provided  the  Tribunal, 
in  their  extended  summation'1'  on  the  subject,  with  an 
elaborate,  comprehensive,  and  able  survey  of  the 
United  States*  position  in  the  negotiations.  I  have 
advisedly  said  "a  survey  of  the  United  States ' 
position";  for  while  the  argument  purports  to  trace 
the  negotiations  in  detail  from  their  beginning, 
making  some  reference  to  the  successive  proposals  and 
counterproposals  and  the  conversations,  and  to  draw 
therefrom  the  conclusions  presented,  those  conclu¬ 
sions  are  for  the  post  part  not  founded  upon  nor 
stated  in  terms  of  the  evidence  so  reviewed,  but  ar* 
copied  verbatim  from  one  or  more  of  the  official 

2 

United  States  Government  publications  of  its  views. 

Those  publications  naturally  and  properly  state  the 
national  policy  of  the  United  States;  but  they  have 
nothing  to  do  with  this  criminal  trial.  On  the  other 


Summation,  Sections  G-?3  -  G-l?2  (Tr.  39?82-702) 
Much  of  the  identical  language  of  the  summation 
will  be  found  in  some  or  all  of  the  following 
works:  Department  of  State,  Peace  and  War: 
United  States  Foreign  Policy,  1931 -1941  (1943 ) ; 
Department  of  State,  Papers  Relating  to  the 
voreipn  Relations  of  the  United*  States — Japan: 
1931 -194TT1943T;" Statement'  of  Cordell  Hull,  in 
Seventy-Ninth  Congress,  First  Session,  Hearings 
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hand,  we  cannot  avoid  noticing  a  tendency  of  the 
prosecution  to  take  umbrage  when  any  of  these 
defendants  ventures  in  any  degree  to  criticize  this 
United  States  policy;  the  summation  is  snrinkled 

•  3 

extraordinarily  thick  with  such  epithets  as  "absurd," 
"brazen,"  "vituperative," 0  "insolent."  Why  should 
American  policy  be  so  sacred?  Is  it  only  because 
it  has  prevailed  by  force  of  arms?  Is  it  necessary 
to  assume  even  for  purposes  of  prosecution  that 
every  difference  of  opinion  with  us  must  be  a  dis¬ 
honest  one?  It  is  not  to  be  expected  that  a  Tribunal 
composed  of  representatives  of  the  Powers  victorious 
in  a  late  war  should  by  its  judgment  condemn  the 
policies  of  those  nations  or  any  of  them.  Neverthe¬ 
less,  a  little  judicial  experience  or  practice  at  the 
bar  —  not  to  say  intelligent  observation  of  the 

affairs  of  everyday  life  —  suffices  to  cure  one  of 

* 

any  callow  belief  that  in  human  differences  one  side, 
is  normally  white  and  the  other  black.  It  is  rarely 
indeed  that  the  question  is  not  rather  of  more  or  less 
discriminable  shades  of  gray.  Nor,  if  we  may  credit 

3.  Summation,  Section  G-159  (Tr.  39710). 

4.  Id.,  Section  30  (Tr.  3»975),  Section  G-128-A 
Tfr.  39673),  Section  G-153  (Tr.  39703), 

Section  G-1^8  (Tr.  39710). 

5.  Id.,  Section  6  (Tr.  38952). 

6.  Ibid.,  Section  38  (Tr.  38981). 
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the  teaching  of  history,  does  the  case  differ  with 
those  aggregations  of  humans  constituting  nations: 
if  anything,  while  nations  may  be  rather  more  prone 
to  be  dogmatic  about  white  and  black,  the  complexities 
of  international  irtercourso  render  them  even  the 
less  likely  to  be  correct.. 

3.  Another  tendency  which  one  has  been 
able  to  note  during  those  proceedings  is  that  of 
insinuating  that  defense  counsel,  when  their  duty 
has  required  them  to  suggest  that  the  conduct  of 
their  ovm  country  was  something  less  than  impeccable, 

have  been  guilty  of  gratuitous  lapses  from  good  taste, 

«  • 

if  not  of  something  unpatriotic  or,  it  may  be, 
bordering  on  the  treasonable.  To  such  suggestions 
a  lawyer  is  and  ever  has  been  contemptuously  imper- 
vious;  however  ungrateful  the  duty,  it  is  there  to 
be  done.  But  what  the  authors  of  such  suggestions 
overlook  is  that  we  are  here  concerned  with  no 
questions  of  the  policies  of  any  nation;  Japan  is 
not  here  on  trial,  despite  an  occasional  suggestion 
by  the  prosecution  that  these  proceedings  were 
intended  as  "more  than  a  mere  trial  of  individuals,1 
nor  do  this  Tribunal's  duties  require  it  to  bestow 
any  accolade  upon  the  conduct  or  motives  of  the 
7.  Summation,  Section  15  (Tr.  38959). 
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United  States  of  America  or  any  other  nation,  to 
protect  anyone  or  to  defend  any  policy.  The  dis¬ 
tinction  is  plain  between  political  decision, 
arrived  at  on  the  basis  of  national  policy,  and 
judicial  decision,  rendered  on  the  basis  of  law  and 
the  evidence.  This  Tribunal  was  not  established 
as  an  instrument  for  the  better  enforcement  of  the 
national  policies  of  its  constituent  nations,  or  any 
of  them,  or  of  what  the  Jiiages  believe  those  policies 
to  be.  Whatever  the  incidental  effects  of  its  judg¬ 
ment,  its  function  is  not  the  making  of  history,  but 
the  trying  of  twenty-odd  men  on  specific  charges  of 
alleged  wrongdoing.  To  administer  justice  according 
to  lav/  —  the  law,  before  v/hich  all  men  are  equal  — 
such  is  its  sworn  duty  and  its  avowed  purpose. 

4.  In  this  study  of  the  diplomatic 
negotiations  of  194-1,  I  shall  be  considering  the 
official  acts  of  two  nations,  my  own  and  Japan..  It 
need  not  even  be  said  that  in  doing  so  I  shall  be 
expressing,  as  best  I  am  able,  the  views  of  Japanese, 
of  these  defendants ;  but  I  make  it  ny  purpose  to 
analyze  those  acts,  as  they  are  disclosed  by  the 
evidence,  with  the  utmost  of  detachment,  and  dis¬ 
passionately  as  I  am  able.  The  prosecution  have 


treated  the  long  negotiations  for  the  settlement  of 
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United  States  of  America  or  any  other  nation,  to 
protect  anyone  or  to  defend  any  policy.  The  dis¬ 
tinction  is  plain  between  political  decision, 
arrived  at  on  the  basis  of  national  policy,  and 
judicial  decision,  rendered  on  the  basis  of  lav/  and 
the  evidence.  This  Tribunal  was  not  established 
as  an  instrument  for  the  better  enforcement  of  the 
national  policies  of  its  constituent  nations,  or  any 
of  them,  or  of  what  the  juages  believe  those  policies 
to  be.  Whatever  the  incidental  effects  of  its  judg¬ 
ment,  its  function  is  not  the  making  of  history,  but 
the  trying  of  twenty-odd  men  on  specific  charges  of 
alleged  wrongdoing.  To  administer  justice  according 
to  law  —  the  law,  before  which  all  men  are  equal  — 
such  is  its  sworn  duty  and  its  avowed  purpose. 

4.  In  this  study  of  the  diplomatic 
negotiations  of  1941,  I  shall  be  considering  the 
official  acts  oT  two  nations,  my  own  and  Japan..  It 
need  not  even  be  said  that  in  doing  so  I  shall  be 
expressing,  as  best  I  am  able,  the  views  of  Japanese, 
of  these  defendants ;  but  I  make  it  my  purpose  to 
analyze  those  acts,  as  they  are  disclosed  by  the 
evidence,  with  the  utmost  of  detachment,  and  dis¬ 
passionately  as  I  am  able.  The  prosecution  have 
treated  the  long  negotiations  for  the  settlement  of 
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Pacific  problems  not  only  as  being  on  the  Japanese 

side  conducted  in  bad  faith,  but  as  themselves  con- 

o 

stituting  a  conspiracy.  It  nay  be  permissible  to 
retain  doubts  that  a  man  becomes  a  conspirator  even 
by  being  sufficiently  often  stigmatized  as  such  by  a 
prosecutor;  but  at  any  rate,  the  charge  of  conspiracy 
in  the  Japanese -American  negotiations  is  a  two-edged 
sword.  If  Japan's  officials  were  conspiring  by 
insincerely  negotiating  to  gain  time  for  war  prepara¬ 
tions,  to  prepare  for  defense,  so  by  their  own  showing 

•  9 

were  the  American  officials.  Feeling  such  an 
a  priori  approach  to  be  valueless,  we  shall  treat 
the  matter  otherwise:  examine  the  evidence,  and  let 
it  lead  us  to  a  posteriori  conclusions.  , 

5.  This  evidence  falls  into  a  like  pattern, 
prosecution  and  defense.  Documents,  in  considerable 
numbers,  selected  chiefly  from  the  official  records 
of  the  two  Governments  —  proposals,  explanatory 
statements  and  memoranda  of  conversations,  and  Japa¬ 
nese  telegraphic  correspondence  (either  in  the 
original  form,  or  as  intercepted  and  deciphered  by 
the  United  States  authorities)  between  the  Foreign 
Ministry  in  Tokyo  and  its  Embassy  in  Washington, 

8.  Summation.  Section  G-51  (Tr.  39579). 

9.  Ex.  2840  (Tr.  26362-63); 

Testimony  of  Ballantine  (Tr.  11009-10). 
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where  the  negotiations  took  place.  And,  on  each 
side,  as  witness,  one  who  participated  in  the 
negotiations;  intended  by  his  testimony  to  bring 
into  perspective  the  whole  of  the  subject  as  seen 
from  the  respective  vantage  points  of  Washington  and 
Tokyo  —  Joseph  W.  Ballantine  and  YAMAMOTO,  Kumaichi, 
roughly  counterparts  in  the  positions  which  they 
occupied  in  the  two  foreign  countries. 

THE  PRESIDENT:  We  will  adjourn  now  until 

half -past  one. 

C'/hereupon,  at  1200,  a  recess  * 


was  taken.) 
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kFTERKOON  session 


The  Tribunal  net,  pursuant  to  recess,  at  1330. 

MiJRSiiiiL  OF  THE  COUKT:  The  International 
Military  Tribunal  for  the  Far  East  is  now  resumed . 

THE  PRESIDENT:  Major  Blakeney. 

EH.  BL^JCENEY:  6.  It  is  unnecessary  and 
would  be  a  trespass  upon  the  Tribunal's  patience  to 
trace  again  in  detail  the  entire  course  of  the  nego¬ 
tiations,  as  has  been  done  by  the  prosecution  in  summa¬ 
tion.  We  may  accept  their  general  outline  of  the 
chronology  and  proceedings  —  of  course  rejecting 
many  of  their  interpretations  and  inferences.  I  pro¬ 
pose  rather  to  consider  the  matter  under,  broad,  gener¬ 
al  heads.  The  argument  of  the  prosecution  proceeds 
upon  the  theory  that  Japan,  conducting  the  negotia¬ 
tions  with  no  intention  that  they  should  arrive  at 
fulfillment  through  any  agreement  but  openly  in  the 
spirit  of  naking  no  concessions,  demanding  the  oppon¬ 
ents'  surrender  under  the  throat  of  war,  thereby  de¬ 
monstrated  her  insincerity  in  negotiating  ot  all  — 
thus  inferentinlly  establishing  the  conspiracy.  They 
take  thoir  stand  squarely  on  the  ground  of  "the 
shallowness  and  even  falsity  of  the  Japanese  defense 
that  they  had  made  concession  after  concession  and 
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that  th~  United  Stet-s  had  remained  adamant.  The 


truth  is  that  from  th^  beginning  to  the  end  there 

res  rover  c  change  in  the  policy  of  Japan.  .  .  There 

was  never  a  basic  alteration  or  concession  made  in  a 
10 

single  term." 

On  this  ground  wo  shall  meet  then. 

7.  The  negotiations  commenced  on  9  April 
vith  a  priv  » ^ly-prcpored  draft  of  a  proposed  under¬ 
standing  to  embrace  and  solve  all  the  outstanding 
points  of  contention  between  the  two  nations.  Prose¬ 
cution  witness  Ballantine  for  some  reason  chose  to  make 
an  issue  of  just  how  and  by  whom  the  negotiations  were 
commenced:  he  is  most  —  one  night  even  say  suspicious¬ 
ly  —  eager  to  insist  at  every  opportunity  that  the 
initiative  was  token  by  Japan,  that  "Japan  asked  for 
an  agreement",  the  United  States  did  not.  This  informa¬ 
tion  was  volunteered  by  him  on  at  least  ten  separate 

11 

occasions  in  the  course  of  his  testimony.  Kis  con¬ 
tention  is  worth  examining  briefly,  for  while  strictly 
it  is  perhaps  immaterial  upon  whose  initiative  nego¬ 
tiations  commenced,  the  answer  will  help  to  explain 
the  frame  of  mind  of  this  witness  and  of  the  State 
Department  which  he  represented  in  the  negotiations. 

(10.  Summation,  S-30.  T.  38975) 

(11.  T.  10868,  10,869,  10,887,  10,912,  10929,  11003, 
T1019,  11027/  lXt59t - 
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First,  however,  a  word  concerning  the  testimony  of 
’  12 

Bcllnntino  in  general.  His  so-called  affidavit  is 
a  curious  document.  This  witness  was  given  an  extra¬ 
ordinary  introduction  to  the  Tribunal  as  an  "eminently 
qualified"  expert  on  the  international  relations  of 
the  Far  East  in  general,  and  of  those  of  the  United 
States  of  America,  Japan  and  China  in  particular, 
wherefore  his  testimony  would  "include  his  own  con¬ 
clusions  and  those  of  his  associates  in  the  State 
Department",  and  "language  designed  to  not  alone  clar¬ 
ify  but  to  characterize."  It  fully  measured  up  to 
this  description;  it  is  a  mass  of  conclusions,  irrele- 
vancies  and  opinions,  all  so  inextricably  interwoven 
with  a  modicum  of  factual  matter  that  if  they  were 

removed  the  remaining  ten  percent  or  less  would  be 
14 

unintelligible.  Nor  are  the  opinions  even  the  witness' 

15 

cvm;  he  admitted  that  some  65  percent  of  the  document 

was  not  his  expression,  but  was  taken  verbatim  from 

various  Department  of  State  publications  (careful 

(12.  Ex.  1245,  T.  10714) 

(13.  Statement  of  prosecutor.  T.  10710) 

(14.  The  Tribunal  over  objection  received  the  entire 
document  in  evidence,  stating  that  all  conclusions  and 
opinions  contained  in  it  would  be  disregarded  (T. 1071  ,  | 
10850).  Since  the  entire  document  went  into  the  record, 
however,  it  should  in  fairness  be  noted  that  reference 
to  any  standard  work  of  history  will  cast  grave  doubts  | 
on  many  of  the  witness'  dogmatic  statements  concerning 
Japanese  actions  and  motives  in  the  from  Japan  a 

emergence  as  a  modern  state"  to  1928  (T.  10719—30 , 
~~~*30~,"'r~s"well  as  those  wl  th~which-±t  rs  idre^-dtrtv  of  this 
Tribunal  to  pass  upon.) 

(15.  T.  10852) 
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search  shov/s  that  substantially  more  of  it  was  so 
16 

compiled).  His  testimony  given  under  cross-examination 
can  fairly  be  cncracterized,  as  will  be  shown  by  exam¬ 
ples  in  the  course  of  this  discussion,  as  evasive  and 
unsatisfactory.  He  was,  at  all  events,  utterly  sure 
of  the  two  points:  that  it  was  at  Japan's  initiative 
that  the  negotiations  were  opened,  and.  that  the  Japan¬ 
ese  position  in  the  course  of  them  was  "successively 
17 

narrowed",  each  proposal  being  "narrower"'  than  the 

18 

last  one,  or  "on  its  face  extreme." 

8.  On  14  February  1941  Secretary  Hull  accom¬ 
panied  Ambassador  NOkURA  for  his  first  call  upon 
President  Roosevelt.  The  President  on  that  occasion 
gave  a  rather  broad  hint  to  the  Ambassador  to  the  ef¬ 
fect  that  it  would  be  desirable  to  undertake  discus¬ 
sions  in  the  effort  to  improve  Japanese-American  rela¬ 
tions  : 

"He  then  said  that  in  view  of  all  these 
serious  conditions  which  are  becoming  increasingly 
worse  and  which  seriously  call  for  attention,  it  oc¬ 
curred  to  him  that  the  Japanese  Ambassador  might  find 
it  advisable  and  agreeable  as  he,  the  President,  does, 
to  sit  down  with  the  Secretary  of  State  and  other 

(16.  The  documents  in  question  are  Msted  in  Note  2, 
suura. ) 

(17.  T.  10890)  _  ___ 
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State  Department  officials  end  review  end  re-examine 
the  important  phases  of  the  relations  between  the  two 
countries,  at  least  during  the  past  four  or  five  years, 
end  frankly  discuss  all  of  their  phases  and  ascertain 
just  when  and  how  points  of  divergence  developed  and 
their  effects,  ana  bring  the  whole  situation  in  these 
respects  up  to  date  in  order  to  see  if  our  relations 
could  not  be  improved.  The  President  said  there  is 
nlenty  of  room  in  the  Pacific  area  for  everybody,  and 
he  repeated  this  statement  with  emphasis,” 

Following  this,  Ambassador  NOMUKA  called  on 
Secretary  Hull  on  8  March,  at  which  time  the  Secretary 
again  urged  the  Ambassador  to  undertake  conversations 

for  the  adjustment  of  relations. 

"On  two  or  three  occasions  I  inquired  of  him 

whether  it  wa.s  still  agreeable  to  pursue  the  President’s 

suggestion  of  talking  over  end  discussing  the  past 

relations  between  our  two  governments  and  the  questions 

that  have  arisen  which  cell  for  settlement  by  mutual 
20 

agreement."  A 

Ambassador  NOMURA  was  not  notably  enthusiastic 

"He  indicated  his  favorable  disposition  in 

(19.  Memorandum  by  Secretary  of  State  (Those  ore  cited 
hereinafter  as  "Memorandum”),  Ex.  1043,  T.97V, 

(20.  Memorandum,  Ex.  1056,  T.  256 77) 
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regard  to  the  matter,  but  not  in  any  specific  way  as 

21 

to  time  or  as  to  officials  with  whom  he  might  talk." 

Again  on  14  March  the  Ambassador  called  on  the 
President,  and  again  tho  Secretary  in  the  presence  of 
the  President  further  pressed  him  to  "take  the  inia- 
tive"  in  negotiations:  the  Secretary  "made  it  clear 
that  Japan,  having  departed  from  the  course  that  both 
nations  have  been  pursuing,  the  initiative  and  respon¬ 
sibility  are  hers  to  suggest  what,  how  and  when,  she 

is  willing,  as  a  preliminary  step,  to  undertake  serious 

22 

discussions  .  • 

9.  Meanwhile,  a  draft  of  a  proposed  agreement 
which  should  settle  the  outstanding  problems  between 
the  two  nutions  was  being  worked  on  by  a  number  of 

Japanese  and  American  private  citizens.  Some  of  the 

\ 

details  of  the  drafting  of  this  document  are  obscure, 

23 

but  it  seems  that  the  draft  proposal  so  prepared  was 

brought  to  tho  notice  of  the  Secretary  of  State  by  tho 

24 

Postmaster  General  of  the  United  States  (who,  as  is 
well  known,  is  in  the  usual  course  the  President's 
confidante  in  the  Cabinet);  Ambassador  NOMURA  certainly 

25 

had  some  knowledge  of  it  and  took  some  part  in  its 


(21.  Id.  T.  25677-73) 

(22.  Memorandum,  Ex.  2868,  T,  25680) 
(23.  Ex.  1059,  T.  9851) 

(24.  Testimony  of  Bc.llantine,  T.  10856) 
(25.  Ex.  1060,  T.  9863) 
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preprrntion,  end  recording  to  his  report  at  loost 
ono  section  was  inserted  in  it  at  the  desire^of  the 
President  ("the  highest  American  authority"),  end 

28  1 

others  at  American  insistence.  Secretary  Hull,  at 
all  events,  certainly  proposed  that  negotiations  com¬ 
mence  cn  the  basis  of  it;  he  requested  the  Ambassador 
to  call  on  him  on  14  April,  and  "hear  the  close  of 
the  conversation  I  suggested  that,  having  cleared  up 
those  preliminary  phases  for  which  I  sent  for  him, 
we  could,  if  desired  on  his  part,  proceed  at  any  tioo 
v/ith  certain  preliminary  discussions  with  a  view  to 

ascertaining  whether  there  is  a  basis  for  negotia- 

7. 9 

tions  •  •  •" 

Whatever  may  be  the  details  concerning  the 
origin  of  this  first  draft  of  an  agreement,  it  was 
understood  by  the  authorities  in  Tokyo  to  represent 
an  American  proposal  presented  in  pursuance  of  cn 
American  suggestion  to  negotiate  for  gnegreement;  so 
much  is  abundantly  clear  from  the  explanation  of  the 
then  Premier,  Prince  K0N0YE,  of  the  under stand ing^upon 
V;hich  it  v;os  received  by  the  Japanese  Government.  Am¬ 
bassador  hOilUKA  asked,  and  as  a  result  of  long  cabinet 

\f7\  Telegram* from^NOMURA^ to  KONOYE,  Ex.  2871,  T. 25686) 

(28.  Id.  T.  25689-91)  m 

(29.  Memorandum,  Ex.  2869,  T.  25681) 

-  _  _  _  ^  A  /  /  rn  M  r'/  r\  A  PJAA  \ 
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discussions  wrs  granted,  authority  to  open  negotia¬ 
tions;  but  he  was  instructed  to  negotiate  on  the  basis 
net  of  the  supposed  American  draft  proposal  but  of  a 
counter-proposal,  differing  in  many  respects,  which 

was  sent  to  him  and  by  him  presented  to  Secretary  Hull 
32 

cn  12  May. 


10.  The  prosecution's  contention  we  have 
seen  to  be  that  from  beginning  to  end  of  the  194-1  nego¬ 
tiations  Japan  made  no  concessions  from  her  original 
position,  such  changes  as  did  occur  being  in  the  direc- 

33 

tion  of  "narrowing"  her  proposals.  In  order  to  test 
this  conclusion,  it  is  necessary  to  have  clearly  in 
mind  Japan's  original  position  in  the  negotiations,  as 
contained  in  this  draft  proposal.  A  reading  of  the 
entire  document  is  of  course  indispensable  to  an  under¬ 
standing  of  the  subject;  but  it  may  be  worthwhile  at 
this  stage  tc  summarize  its  principal  points.  Omitting 
the  preliminary  matters  and  the  statements  of  principle 
and  policy  —  none  cf  v/hich  ever  proved  a  stumbling- 
block  in  the  negotiations  —  we  find  the  first  sub¬ 
stantive  question  discussed  tc  be  that  of  "the  attitude 

34 

of  b'  th  governments  toward  the  European  war"  Japan 
(31.  Ibid) 

(22.  Ex.  1070,  T.  9891) 

( 33 •  Summation  B  30,  T.  38975  &nd  Section  "G",  passim.) 
—(34.-  T.  9895-96) - — — - 
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maintained  that  its  alliance  v'ith  the  nxis  Powers  was 
defensive,  and  designed  to  prevent  nations  not  then 
directly  affected  by  the  European  war  from  engaging  in 
it,  and  that  "its  obligations  of  military  assistance 
under  the  Tripartite  Pact  between  Japan,  Germany  and 
Italy"  were  to  be  applied  in  accordance  v?ith  Article 
III  thereof.  The  United  States  was  reciprocally  to 
affirm  that  its  attitude  toward  the  European  war  was 
to  be  "directed  by  no  such  aggressive  measures  as  to 
assist  any  one  nation  against  another."  Under  the  next 
heading,  that  of  "the  relations  of  both  nations  toward 

35 

the  Chinn  Affair,"  the  United  States  wrs  to  acknowledge 
the  "KOhOYE  Three  Principles"  and  the  elaboration  there¬ 
of  in  the  treaty  with  the  Nanking  Government  and  in  the 
Janan-Mnnchukuo-China  joint  declaration,  and  was  forth¬ 
with  to  request  the  Chiang  Kai-shek  regime  to  negotiate 

peace  with  Japan.  Nextly,  in  connection  with  "commerce 

36 

betv'een  both  nations",  uoon  conclusion  of  an  under¬ 
standing  the  United  States  and  Japan  were  to  assure 
to  each  other  mutual  supply  of  available  and  required 
commodities,  and  to  restore  normal  trade  relations  as 

theretofore  under  the  Treaty  of  Commerce  and  Navigation, 

37 

"Economic  activity  in  the  Southwest  Pacific  area"  called 

(35.  T.  9396-7) 

(36.  T.  9397) 

(37.  T.  9897) 
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fcr  American  cooperation  to  bo  given  in  the  production 
and  procurement  of  nr tural  resources  required  by  Japan, 
presumably  in  the  "Southwe stern  Pacific  area."  The 
last  division  of  the  subject-matter  is  "political 

38  . 

stabilization  in  the  Pacific  area",  containing  two 

I 

topics:  the t  the  United  States  end  Japan  should  joint¬ 
ly  guarantee  the  independence  of  the  Philippine  Islands 
on  the  condition  of  their  permanent  neutralization 
and  of  Japanese  subjects  not  being  there  subjected 
tc  any  discriminatory  treatment;  and  that  "amicable 
consideration"  should  be  given  to  the  question  of 
Japanese  immigration  tc  the  United  States  on  the  basis 
of  equality  with  other  nationals.  The  annex  to  this 
counter-proposal  ccnsists,  in  the  form  of  on  "oral  ex¬ 
planation",  of  elaboration  on  certain  of  the  points 
above  referred  to.  The  "KOhOYE  Principles"  are  set 
out,  end  their  implications  there  detailed;  in  addi¬ 
tion,  explanations  were  given  for  various  deletions 
from  and  alterations  in  the  text  of  the  original  draft 
proposal  of  16  iipril. 

11.  This  proposal  was  on  16  May  discussed  at 
some  length  between  Secretary  Hull  and  nmbassrdor 
NOMUHa.  The  Secretory  at  thet  time  handed  tc  the 
Ambassador  some  "draft  suggestions"  relating  to  the 
(38.  T.  9798) 
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Japanese  proposal,  the  chief  points- of  v/hich  were 
39 

these:  The  American  views  of  the  extent  of  the  right 

of  solf-dufenco  wore  explained  by  excerpts  from  an  ad¬ 
dress  of  the  Secretary  of  State  on  24  April  1941;  the 
section  on  "the  attitudes  of  the  United  States  and  of 
Japan  toward  the  European  war"  was  redrafted;  the  sec¬ 
tion  on  "China  Affairs"  was  redrafted  with  considerable 
alterations  of  the  details  of  the  proposed  settlement 
with  Chino;  and  the  section  on  "economic  activities 
in  the  Southwestern  Pacific  area"  was  to  some  extent 

amended.  After  some  further  discussions  the  United 

.  40 

States  presented  on  31  May  its  dreft  counter-proposal 

41 

and  oral  statements  explanatory  thereof.  With  the 
presentation  of  this  counter-proposal  the  differences 
between  the  parties  were  precisely  defined. 

12.  a  word  is  necessary  concerning  the  meth¬ 
ods  of  the  State  Department  in  these  negotiations. 
"Negotiations" ,  it  is  self-evident  --  the  discussion 

of  a  matter  with  a  view  to  seme  settlement  or  compro- 
42 

mi  so  —  implies  the  existence  of  on  issue,  as  to  v/hich 

the  per ties  respectively  advance,  accept,  qualify  or 

refuse  successive  offers  or  proposals.  Negotiations 

(39.  Ex.  1071,  T.  9904-8) 

(40.  Ex.  1078.  T.  9937-46) 

(41.  Exs.  1079,  T.  9947-59,  and  1080,  T.  9960) 

(42.  Oxford  English  Dictionary  (1933),  vii,  81. 
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bate,  of  disputation  —  but  nust  bo  concerned  v/ith  con¬ 
crete  questmens.  This  is  platitudinous,  it  seems  not 
worth  arguing  or  even  stating;  nor  would  it  be,  but 
for  0  certain  disinclination  which  we  find  manifested 
here  to  discuss  those  concrete  details.  The  witness 
Bullcntine  (whose  voice,  be  it  remembered,  is  that  of 
the  Department  of  State  of  the  United  States)  has  un¬ 
dertaken  to  say  that  for  the  Japanese  Government  to 
speak  of  having  made  concessions  in  these  negotiations 
is  "a  monstrous  distortion  of  the  frets."  It  is 
natural  to  assume  that  a  witness  and  a  State  Department 
making  such  a  charge  are  prepared  to  point  to  the  evi¬ 
dence  supporting  it;  in  justification  of  such  c  con¬ 
clusion  relating  to  negotiations,  one  would  expect  to 
be  given  the  specific  instances  proving  that  no  con¬ 
cession  was  made  on  seme  or  all  of  the  concrete  de¬ 
tails  of  the  negotiations.  Those  instances  are  not 
to  be  discovered  in  this  record. 


(43.  T.  10846) 


25 
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I 

The  State  Department  certainly  did  recognize 

the  existence  in  the  Jrpr.nesc-/mericm  negotiations  of 

such  specific  problcns  --  in  its  ultimatum  of  26 

Novmebcr  1?41  it  stated  thrt  the  negotiations  hed 

been  carried  on  "for  the  purpose  of  rrriving  r.t  a 

settlement  if  possible  of  questions  relating  to  the 

44 

entire  Prcific  area"  —  but  the  cross-examiner ' s 

attempt  to  expose  the  br  sis  of  Mr.  Bcllrntinc ’ s 

conclusions  (which  ere  the  Strte  Department’s)  by 

finding  rxr moles  of  Jrpr.nese  rccrlcitrcnce  on  specific 

questions  met  with  defect.  The  witness  declined  to 

discuss  these  detrils  which  were  negotiated  over  for 

hr  If  c  ycir,  r<  per.tedly  trking  refuge  in  such  evrsions 

fS  "Yfc  didn't  reach  r  ooint  where  ell  the  other  things 

were  so  clear  th-'  t  wo  would  have  to  re?  eh  r  decision 

45 

on  tliis  one  remaining  question"  ;  "y^u  couldn’t  trke 

my  one  ooint  ft  r  time;  you  hrd  to  co-sidcr  the  whole 

46 

situation  rs  r.  whole"  ;  "I  clon’t  think  th,' t  they 

(wi)  rttc.chod  too  much  importance  to  any  single  point 

because  we  were  so  for  rpa.rt  on  nmy  of  those  question 
47 

rs  r  v/hole"  ;  "v/e  didn’ t  consider  each  of  these  small 
points  individually.  v;e  considered  the  proposition  as 

44.  Ex.  1245-1  (Tr.  r.t  10,8l6). 

45.  Tr.  10,889. 

46.  Tr.  10,895. 

47.  Tr.  10,897. 
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c  whole**  ;  "So  frr  rs  I  know,  none  of  us  rerched  my 

conclusion  in  reg/rd  to  this  ooint  by  itself,  or  rny 

49 

other  point  by  itself."  1  hrt  is  this  mysterious 
"whole",  which  is  not  equal  to  the  sum  of  the  parts? 

Let  us  sry  thrt  (as  we  shell  see  presently  to  hove 
been  the  fret)  there  were  three  issues  for  negotiation. 
Of  point  "A"  the  witness  srys  "Oh!  they  nay  have  rude 
sor.c  concession  in  thrt,  but  they  nr rr owed  their 
nosition  r s  r  whole."  Inqviry  concerning  "B"  rnd  "C" 
elicits  the  srr.c*  response.  It  is  pertinent  to  inquire, 
on  wh£  t.  <?ocs  the  witness  br  sc  the  second  druse  of  his 
reply? 

An  alleged  Jr.prncsc  refusal  to  make  conces¬ 
sions  from  the  position  with  which  she.  started  nccoti- 
rtions  being  rnrdc  the  cornerstone  upon  which  the 
prosecution  would  erect  r  structure  of  conspirrcy, 
chicrnery  me  duplicity,  v/c  must  investigate  the 
chrrge  closely.  The  prosecution  having  elected  to 
rest  such  r  large  pert  of  their  case  against  those 
defendants  —  so  frr  cs  concerns  responsibility  for 
the  Prcific  l';r  r  --  uoon  v/hrt  is  c  intended  to  be  Jmrncs* 
insincerity  ln'thr  Jopahosc-Anericfin- negotiations, 
insincerity  which  is  sole',  to  give  the  lie  to  those 

43.  Tr.  10,927. 

49.  Tr.  10,928. 
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defendants'  affirmation  that  concurrent  military 
prcprrc.ti  .ns  me  the.  negoti  tions  thenselves  were  not 
carried  on  with  impressive  intent,  we  shrll  h^-ve  rt 
j  ny  risk  of  tedium  to  unclertrke  a  minute  study  of  the 
JrornGse-/noricrn  negotiations.  '"hat  the  witness 
Ballantinc  would  n-»t  rd rnit,  the  documentary  evidence 
introduced  by  prosecution  rnd  defense  places,  it  is 
submitted,  beyond  doubt:  thrt  f r >n  the  Japanese  sloe 
cr.nc  concession  efter  concession  in  the  endeavor  to 
find  a  common  gr 'und  with  the  increasingly  retro¬ 
gressive  American  position,  in  order  to  avert  c  war 
which  would  be  as  ruinous  as  unnecessary. 

13.  In  order  to  make  this  demonstration,  a. 
chronological  treatment  of  the  negotiations  as  c. 
whole  world,  it  is  felt,  be  of  little  value.  Instead, 

I  shall  rttewpt  to  isolate  tho  points  of  difference 
which  provided  the  subject-matter  of  the  negotiations 
the  concrete  questions  in  which  there  was  or  was  not 
concession  —  tracing  the  history  of  them  or.c  by  one 
in  order  to  see  whether  the  contentions  of  the  prosecu¬ 
tion  (which  are  those  of  the  Terrrtnent  of  State)  hove 
validity.  Having  done  this,  I  shall  treat  of  r.  number 
of  other  related  questions  in  the  endeavor  to  assist 
the  Tribunal  to  a  complete  view  of  the  subject. 

In  str  ting  the  points  in  c -intention  In  the 
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Jr psnose-Aucriccn  negotiations  we  nay  disregard  vrr- 

5.  3  of  phraseology  in  the  preamble  end  minor  natters 

in  the  text  of  the  drr.ft  proposals;  the  significant 

issues  framed  by  the  end  of  May  were  understood  by  the 

50  51 

J;  prnese  ,  end  are  confirmed  by  the  Americans  >  to 

hr vc  been  three:  1)  the  attitudes  of  the  respective 

governments  toward  the  European  wr.r  —  the  Tripartite 

Prct  question;  2)  the  question  of  Chinese- Japanese 

rclrtions  and  the  settlement  of  the  China  Affair;  me 

3)  the  question  of  the  economic  fetivities  of  the  two 

nations  in  the  Pacific  rrea ,  especially  with  reference 

t  j  the  principle  of  non-di8critfin;  tion  in  interne  t ionc l| 

52 

comic  rc  if  1  intercourse  .  At  least  one  other  ^f 
importance  arose  before  the  end,  that  of  Inco-Chin*.. 

THE  TRIPARTITE  PACT  QUESTION 
14.  The  issue  between  the  two  nations  con¬ 
cerning  their  respective  attitudes  toward  the  European 
7/r.r  was  ostensibly  that  of  the  interpretation  which 
Japan  was  making  and  would  make  of  Article  III  of  the 
Tripartite  Pact,  providing  in  part  that  "If  and.  when 
any  me-  of  the  signatories  be  attacked  bv  my  third 
power  not  presently  engaged  in  the  present  European 
war,  or  the  China  Incident,  the  other  two  shall  rid  hejr 

50.  Exs.  2,895  (Tr.  25,801)  cm  2,903  (Tr.  25,831). 

51.  Testimony  of  Ballantinc  (Tr.  10,861-62). 

_ 52.  Idem.  (Tr.  10.861-62).  _ _ _ 
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in  rny  way  political,  economic  of  nilit^ry." 

Asacrice  wcs  then  rapidly  and  irrevocably 
becoming  involved  in  the  Europern  dor,  which  involve¬ 
ment  was  regarded  end  wcs  justified  by  her  cs  being 
e  legitimate  exercise  of  the  right  of  self-defense. 

The  further  involvement  which  wcs  foreseen  would  in¬ 
evitably  end  in  m  openly  evowed  state  of  wrr  between 
Hiaerico  end  Germany  —  brought  fbout,  in  the  American 
view,  .*  s  c  result  of  America's  action  in  self-defense. 
The  obstrcle  to  Japcncsc-Zracricen  understending  we s 
the  American  requirement  thr.t  Japan  should  so  inter¬ 
pret  her  obligation  to  the  Tripartite  ..llirnce  ns  not 
to  conncl  her  g’dng  to  wrr  in  rid  of  Germany  in  such 
tn  event;  the  difficulty  wcs  thr.t  Jrpr.n,  while  readily 
agreeing  that  an  action  of  legitimate  self -defense 
by  America  would  not  cell  into  operation  the  provisions 
of  the  Tripartite  Pret  for  rid  to  Germany,  wcs  n-t 
willing  t">  rive  advance  rgrocment  that  rny  action  what¬ 
soever  which  America  night  choose  to  label  self- 
defense  wcs  in  fret  legitimately  so.  The  American 
inturnretotion  of  the  right  of  sclf-ccfense  was  in 
the  Japanese  view  far  to  broad,  amounting  to  an  un¬ 
justified  extension  of  the  right.  As  the  witness 
B rllrn tine  put  is,  "There  was  no  difference  on  the 

Co  Vv  AO  fTv.  ^  . 
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point  thrt  erch  nr t ion  must  be  the.  judge  of  whet 

shoi  Id  constitute  its  >wn  self-defense.  vh ' t  the 

Jrprneso  rcorcscntr.tivos  sr id  wrs  thet  they  could  not, 

in  ^n  rgreenent,  give  us  r  blr.nk  check  end  r.gree  not 

.  54 

to  rttrek  us  on  our  concept  of  self-defense." 

The  giving  of  this  "blrnk  check"  wrs  cxrctly 
whet  vrs  d emended  by  the  Ancricrn  position.  Although 
Br.llrntine  undertook  to  sry  thrt  Jr prn  refused  to  give 
r.ny  commitment  even  rftcr  the  United  Strtes  hod  ex- 

55 

plr.ined  its  rttitude  on  the  question  of  self-defense  , 
the  record  shows  thrt  the  only  explrnr.tion  of  the  Aner- 
iern  rttitude  over  given  wrs  in  effect  thrt  /meric r 
would  do  whet  she  plcrsed  in  the  nr  me  of  self-defense. 
The  represent r tives  of  the  Dcor.rtr.Knt  of  Stete  re¬ 
ferred  the  Jf.prnesc  embossed  or  8 ,  for  r  definition  of 
the  Ancricrn  rttitude,  to  public  speeches  mode  by  the 
President  end  the  Secretr.ry  of  Strtc.  The  Secretory's 
definition  wrs  his  statement  in  r.n  rddress  of  24  April 
1941  thrt  "the  srfety  of  this  hemisphere  rnd  of  this 

country  cells  for  resistance  wherever  rcsistrnce  will 

56 

be  most  effective."  The  President,  sperking  0  month 
1:  ter  (27  Mc.y) ,  hrd  filled  in  the  detr.ils  to  rnckc 
this  quite  explicit: 

54.  Tr.  10,864-64. 

55.  Tr.  10,863-69. 

56.  Ex.  2874  (Tr.  ct  25,719). _ 
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"In  September  1940  ?n  agreement  wrs  completed 
v/ith  Greet  Britain  for  the  trede  of  50  destroyers  for 

eight  import.- nt  off-shore  brses . 

"I  hr  vc  sc  Id  on  many  occasions  that  the 
United  States  is  mustering  its  men  end  its  resources 
only  for  the  purpose  of  defense  —  only  to  repel 
attack.  I  repeat  that  statement  now.  But  we  must,  be 
realistic  when  we  use  the  word  •attack";  we  have  to 
relate  it  to  the  lightning  speed  of  modern  warfare. 
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"First,  we  shall  actively  resist  wherever 
necessary  and  v/ith  all  our  resources,  every  attempt 
by  Hitler  to  extend  his  Nazi  domination  to  the  "'estern 
Hemisphere,  or  to  threaten  it.  Y/e  shall  actively 
resist  his  every  attempt  to  gain  control  of  the  seas. 

Y/e  insist  upon  the  vital  importance  of  keeping  Hitlerism 

i 

away  from  any  point  in  the  world  v/hich  could  be  used 
and  would  be  used  as  a  base  <->f  attack  against  the 
Americas. 


"V/e  in  the  Americas  will  decide  for  ourselves 
whether  and  when  and  where  our  American  interests  arc 
attccked  nr  our  security  threatened. 

i'Y'c  arc  olacins  our  armed  forces  in  strategic 
military  position. 
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"V/e  will  not  hesitate  to  use  our  armed  forces 

57 

to  repel  attack." 

• 

America  would  resist  wherever  necessary  end 
whenever  necessary,  deciding  the  necessity  for  itself, 
taking  any  action  r.t  any  point  in  the  world  which  it 
considered  to  threaten  American  interests  or  security. 

Similar  explanations  were  made  by, the  Secre¬ 
tary  and  the  President  to  the  Ambassadors  on  various 
occasions. 

15.  It  is  submitted  that  this  clearly  does 
amount  to  an  American  demand  that  it  be  given  carte 
blanche  to  determine  the  demands  of  its  self-defense. 
Whether  the  Tripartite  Pact  was  good  or  evil,  no 
naiti'm  could  without  complete  loss  of  international 
frith  rive  the  assurance  demanded  by  the  United  States, 
that  the  Pact's  obligation  of  rid  would  not  be  colled 
into  operation  despite  the  taking  by  America,  of 
action  at  "any  point  in  the  world"  where  she  might 
"decide  for  herself"  that  her  security  was  threatened. 
Accepting  the  American  contention,  the  United  States 
night  have  "placed  her  armed  forces  in  strategic 
military  position"  on  the  Russo-German  border,  she 
might  have  massed  then  in  Sweden  or  in  Spain,  she 
nirht  have  stationed  her  fleet  in  the  North  Sea  or 
57.  Ex.  2,8?6  (Tr.  25,723-24). 
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the  Brltic  or  based  her  air  force  in  the  British 

t 

Isles  —  or  might  have  done  ell  these  things.  Had 

she  done  so,  of  course  she  would  have  been  attacked 

by  Germany;  yet  adopting  the  United  States'  definition 

of  the  scope  of  the  right  of  self-defense,  Japan  would 

have  been  Justified  in  declining  to  carry  out  her 

obligations  under  the  Tripartite  Pact.  Y'oulc  she 

n  t  have  been  delinquent  in  refusing  her  aid  in  such 
* 

circumstances?  (It  will  be  remembered  that,  as  we 

58 

have  seen  elsewhere  ,  the  Japanese  view  of  the  extent 
of  the  right  of  self-defense  f  s  it  then  existed  under 
international  law  was  correct,  and  the  United  States 
had,  even  before  the  commencement  of  these  negotiations, 
entered  into  r  state  of  w: r  in  fact  against  Germany.) 

16.  America,  it  need  hardly  be  remarked,  had 
never  liked  the  Tripartite  Pact;  yet  it  would  have 

been  a.  paradox  had  the  United  States,  a 'nation  alwiys 

/ 

forcrust  among  the  family  of  nations  in  upholding  the 
sanctity  of  treaties,  made  the  demand  of  Japan  that 
she  should  deny  the  obligatory  charrcter  of  the  Pact, 
actually,  the  United  States  had  always  been  specific 
that  she  did  n 't  insist  on  Jcpan's  denouncing  the  Tri¬ 
partite  Pact  allirnce,  but  throughout  was  requiring 
of  Japan  only  the  making  of  such  an  interpretation 

58.  Defense  Summation,  Section  "I",  "On  Some 
Questiojis_af  International  Law".  514.  sup 
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of  its  obligation  rs  would  permit  America  to  rest 
easy  concerning  her  claims  of  the  right  to  ret  in 
self-defense.  The  Japanese  representatives  had,  more¬ 
over,  early  made  it  clerr  that  Japan  '.could  not  at  that 

59 

time  repudiate  the  Tripartite  Pact  outright  ;  there 
was  therefore  no  question  of  that  on  cither  side. 

Jr  nan's  attempt  throughout  the  negotiations  was  to 
find  an  interpretation  of  the  alliance  obligation 
which  would  be  satisfactory  to  the  United  States 
end  i’zt  word-'  not  expose  her  to  the  charge  of  bad 
faith  and  disregard  for  her  treaty  obligations.  The 
history  of  this  attempt  can  be  traced  in  the  succes¬ 
sive  interpretations  offered  by  the  Japanese.  In  the 
first  Japanese  counter-proposal  of  12  May  it  was 
stated  rs  follows: 

"The  Government  of  Japan  maintains  that  its 
alliance  with  the  Axis  Powers  was,  and  is,  defensive 
and  designed  to  prevent  the  nations  which  are  not  at 
present  directly  affected1  by  the  European  Var  from 
engaging  in  it  . 

"The  Government  of  Japan  maintains  that  its 
obligations  of  military  assistance  under  the  Tripartite 
Pact  between  Japan,  Gcrixny  and  Italy  will  be  applied 
in  accordance  with  the  stipulation  of  Article  3  of 
59.  Memorandum,  Ex,  2 ,88l  (Tr.  at  25*741). _ 
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&r 

the  said  Pact," 

Against  this,  the  American  21  Juno  clause  wrs: 
"The  Government  of  Jrrr.n  mcintrins  thrt  the 
purpose  of  the  Tripartite  Pact  was,  end  is,  defensive 

* 

end  is  designed  to  contribute  to  the  prevention  of  cn 
unprovoked  extension  of  the  European  Wer. 

"The  Government  of  the  United  States  maintains 
chat  its  attitude  towrrd  the  European  hostilities  is 
and  will  continue  to  be  determined  solely  and  exclusive¬ 
ly  by  considerations  of  protection  and  self-defense; 

61 

its  national  security  and  the  defense  thereof." 

Ballantine,  asked  whether  from  here  the 

positions  of  the  parties  gradually  drew  closer,  said 
62 

"No." 

But  by  6  September  the  Japanese  willingness 
to  yield  on  this  point  had  gone  far  enough  that  she 
was  prepared  to  undertake  "that  the  attitudes  of  Japan 
a.Pl  the  United  States  towards  the  European  War  will 
be  decided  by  the  concepts  of  protection  and  self- 

defence,  rnd,  in  case  the  United  States  should  pcrtici- 

* 

pate  in  the  European  rr.r,  the  interpretation  and  exe¬ 
cution  of  the  Trioartite  Pact  by  Japan  shall  bo 

63 

independently  decided." 

60.  Ex.  1070  (Tr.  9,895-96). 

61.  Ex.  1092  (Tr.  at  10,000-9). 

62.  Tr.  10,884. 

“63 .  Tr .  ~rt  ~icr,  779  . 
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Of  the  6  September  proposr.l  the  witness 

Ballontine  srys  thrt  "these  proposr.ls  wore  much 

narrower  than  the  assurances  given  in  the  statement 

64 

communicated  to  the  President  on  August  28th." 
Nevertheless,  he  could  not  avoid  admitting  that  from 
the  lanruage  of  Japan's  proposrl  "it  was  clear  that 
they  meant  to  imply  that  they  weren't  under  German 
domination  and  that  they  were  an  independent  nation 
and  that  they  would  reach  their  own  decision  without 

65 

reference  to  Ger  any."  When  pressed  to  say  whether 

this  proposed  phraseology  was  not  then  considered  by 

the  Department  of  State  to  be  sufficient  evidence  of 

Japan's  desire  to  escape  from  the  Tripartite  Pact 

without  formally  denouncing  it,  he  character isticnlly 

changed  the  subject,  "i.t  one  tine,  I  believe,  the 

Secretary  of  State  said  that  the  Cabinet  of  Japan 

might  change,  and  that  v/het  night  for  one  Cabinet 

66 

might  not  go  for  the  next  Cabinet."  This  is 
astonishing l  Why  negotiate’  If,  a  thorough-going 
and  satisfactory  interpretation  (as  demanded  by  the 
United  States)  once  given,  it  has  no  value  because 
it  might  not  be  regarded  as  bindina  ty  a  subsequent 
Cabinet,  it  is  an  utterly  futile  and  stultifying  thing 

64.  Tr.  10,778. 

65.  Tr.  10,890. 

.  _6&«._Tr*  J-0 , 891 .  _ 
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to  negotiate  f->r  any  agreement  rt  nil,  for  when 
arrived  ft  it  night  In  Its  entirety  "not  go"  for  the 
next  C'binct. 

17.  In  proposals  of  25  Sentenber  Jaorn  went 
still  further;  the  language  now  is  that  "Jl.ith-Tegr.rd 
to  development r  cf  the  situation  prior  to  the  restor¬ 
ation  of  world  pence,  both  Governments  will  be  guided 
in  their  concVj»ct  by  considerations  of  protection  and 
sc-lf-defense;  nd,  in  erse  the  United  States  should 
participate  3n  the  European  War,  Japan  woulc  decide 
entirely  ir*c  -pcndcntly  in  the  matter  of  intercreta- 
tlon  of  1*1 !«  Tripartite  Pact  between  Japan,  Germany 
and  It- li  ,  cncl  would  likewise  determine  what  actions 

r.irht  br?  ;aken  by  wry  ^f  fulfilling  the  obligations  in 

67 

accordt-.r ic-  with  the  said  interpretation." 

Secretary  Hull's  reaction  to  these  succes¬ 
sive  Japanese  offers  of  interpretation  was  quite  the 
opovis*  te  of  that  professed  by  his  subordinate,  Mr. 
Eellentine ;  for  in  an  "oral  statement"  of  2  October, 
reviewing  the  negotiations  and  commenting  on  the 
latest  Japanese  pr  oposals,  the  Secretary  sale1  that 
nv'ith  reference  to  the  attitude  of  each  country  toward 
the  Europe*  n  '"nr,  this  Government  has  noted  with 
appreciation  the  further  step  taken  by  the  Japanese 
67.  Lx.  1245-E  (Tr.  at  10,786-87). 


25 


Government  to  meet  the  cliff iculties  inherent  in  this 
aspect  >f  the  relations  between  the  tw~  countries. 

It  is  believed  that  it  would  be  helpful  if  the  Japen- 
esc  Government  could  give  further  study  to  the  ques¬ 
tion  of  possible  additional  clarification  of  its 
68 

position." 

Hr.  Brllantinc  was  entirely  unrblc  to  explcin 

the  contradiction  between  Secretary  Hull’s  n-'tine  this 

further  step  with  appreciation  and  his  own  dogged 

insistence  thet  Jo  pen  never  offered  rny  concession 
69 

in  this  regard  ;  the  best  thr.t  he  could  do  was  to 

suggest  thet  Sccretrry  Hull's  language  did  not  mean 

what  it  sc  id ,  but  was  an  ettenpt  "to  be  as  conciliatory 

70 

end  friendly  rs  possible."  On  the  other  hand,  the 

interpretation  placed  on  these  Japanese  proposals  by 

the  American  Ambassador  in  Tokyo,  Joseph  C.  Grew 

71 

(t  whom  they  had  been  conr.unlca tod)  quite  accorded 

with  Mr.  Hull's;  Ambassador  Grew  felt  that,  "In  rega.rd 
to  Japan's  ^xis  relations  the  Japanese  Goverhment, 
thouph  refusinr  consistently  to  rive  an  undertaking 
that  it  will  overtly  renounce  its  alliance  membership, 
actually  hes  shown  t  rgdiness  tA  reduce  Japan's 

68.  Ix.  1245-G  (Tr.  at  10,804-5). 

69.  Tr.  10,890-93. 

70.  Tr.  K ,89?. 

71.  Ix.  2395  Or.  25,801). 
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rllirncc  ndhorcncc  to  c.  deed  letter  by  its  indicc- 

tion  of  v/illinpricss  to  enter  f  •rar.lly  into  negoti- 

72 

rtions  with  the  United  S totes." 


72.  Tr.  10,683. 


i 


J 


If  1  r.  Grew's  analysis  was  correct  —  and  it 
is  difficult  to  see  what  other  interpretation  can  be 


placed  on  the  Japanese  commitment  —  we  again  encounter 
the  paradox.  The  United  States  professes  to  require 
only  such  an  "interpretation"  of  the  pact  as  will 
enable  it  to  feel  secure;  having  now  been  offered  a 
specific  commitment  that  Japan  will  reject  the  inter¬ 
pretation  of  the  pact  contended  for  by  Germany  and 
Italy,  is  she  not  now  content?  To  "decide  entirely 
Independently"  must  mean  in  the  context  that  Japan 
will  make  that  decision  which  the  United  States 
requires;  that  is,  will  reject  the  contrary  interpre¬ 
tation  which  Germany  demands.  It  can  mean  nothing 
else;  for -unless  Japan  meant  this  she  would  have  clung 
to  the  language  of  her  original  proposal,  that  the 
obligation  "will  be  applied  in  accordance  with  the 
stipulation  of  Article  3"  of  the  pact.  This  begins 
to  laolc  very  much  as  if,  despite  the  assurances  that 

the  United  States  did  not  expect  Japan  to  "betray  its 

73 

treaty  commitments,"  nothing  short  of  outright 

repudiation  of  the  pact  was  to  bo  acceptable.  This, 

however,  was  by  no  means  all  that  Japan  had  to  offer 

on  the  interpretation  of  the  Tripartite  Pact  alliance 

73.  Dooraan  to  USHIBA  (Tr.  25,821),  Hamilton  to  IKAWA 
(Tr.  25,731). 
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-obligation.  The  department's  view  of  the  Japanese  pro¬ 
posal  and  of  Mr.  Grew’s  advice  was  that  "there  needed 

74 

to  be  something  much  more  definite  and  concrete." 

It  was  soon  forthcoming. 

18.  Ambassador  NOMURA  reported  to  the  Foreign 

n  75 

Ministry  on  8  October  that  the  Americans  "figure  that 
they  must  be  much  surer  of  our  attitude  toward  the 

• 

three-power  pact,"  Soon  after  this,  the  KONOE  Cabinet 

76 

foil  and  (as  has  been  fully  explained  by  the  evidence), 

the  successor  cabinet  underwent  considerable  travail 

in  the  effort  to  find  some  new  method  of  atnroach  to 

the  problem  of  the  Japanoso-American  negotiations.  Its 

labor  resulted  in,  among  other  things,  the  production 

77 

of  proposal  "A,"  which  was  forwarded  to  Ambassador 

78 

NOMURA  on  4  November.  It  being  then  generally  under¬ 
stood  in  Japan  that  an  agreement  in  principle  had  been 
reached  on  the  Tripartite-Pact  question,  relatively 
little  attention  had  been  devoted  to  the  problem  in 

the  Liai'on  Conference  meetings  or  in  the  drafting  of 
79 


proposal  "A."  Nevertheless,  conformably  to  the 
Ambassador's  suggestion  that  clarification  of  the 


74.  Testimony  of  Ballantir.e  (Tr.  10,889). 

75.  Ex.  1144  (Tr.  at  10,238). 

76.  Testimony  of  YAMAMOTO,  Kumaichi  (Tr.  25,921-24) 
and  of  TOGO,  Shigenori  (Tr.  35,679-91). 

77.  Ex.  1246  (Tr.  10,918).  . 

78.  Ex.  2925  (Tr.  25.966).  ^  _ 

79.  Testimony  of  YAMAMOTO  9Tr.  25,921-25;  25,938-47) 

and  of  TOGO  (Tr.  35,682-90).  _  _ _ 


43,530 


% 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


question  was  still  needed,  the  instruction  was  given 

f 

that 

"It  should  be  further  clarified  that  Japan  has 

no  intention  of  making  any  unwarranted  extension  of 

the  interpretation  of  the  right  of  self-defense.  With 

regard  to  the  interpretation  and  apolication  of  the 

Tripartite  Pact,  it  should  be  stated  that  the  Japanese 

Government,  as  has  been  repeatedly  explained  in  the 

past,  will  act  in  accordance  with  its  own  decision, 

and  that  it  is  believed  that  the  understanding  of  the 

American  Government  has  already  been  obtained  on  this 
'  80 
point." 

After  presenting  this  proposal  to  the  Secretary 
of  State  on  7  November,  Ambassador  NOMURA  explained  it 

to  President  Roosevelt  at  an  interview  on  the  10th.  He 

* 

again  specifically  raised  the  question  (which  Ballantine 

denied  ever  having  hoard  of)  of  the  too-liberal  American 

81 

interpretation  of  the  term  "self-defence",  and  sug¬ 
gested  that  both  parties  give  assurance  that  they  had 

#  f 

no  intention  of  abusing  the  recognized  right  of  self- 
defense*  The  Ambassador  then  made  this  interesting 
remark:  "The  present  circumstances  under  which  Japan 
is  placed  do  not  permit  my  government  to  go  any  further 

80.  Tr.  25,96 7. 

81.  Memorandum,  Ex.  2927  (Tr.  at  25,976). 
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to  write  in  black  and  white  than  what  is  p/oposed  in 

the  draft  of  September  25,  which  I  have  just  quoted. 

All  I  have  to  ask  you  is  to  ’read  between  the  lines' 

82 

and  to  accept  the  formula  a*  satisfactory."  The  memo¬ 
randum  of  the  conversation  at  this  point  contains  the 

| 

note  "(deleted  by  Ambassador  NOMURA.)"  Mr.  Ballantine 
was  unable  to  give  any  explanation  for  the  Ambassador's 
deletion  of  his  last  sentence,  which  is  the  part  lined 

83 

out  in  the  original  exhibit.  Yet  the  explanation 

must  be  obvious;  that  tho  Ambassador  was  giving  his 

personal  view  of  tho  moaning  of  what  he  had  stated 

under  instructions,  but  realized  that  he  had  exceeded 

tho  limits  of  Diplomatic  protocol  in  stating  it.  (In 

fact,  he  said  as  much  toward  tho  end  of  the  interview: 

"I  am  afraid  I  may  have  used  todav  some  words  which  a 

84 

trained  diplomat  must  not  use.")  This  matter  is  of 
no  importance,  for  the  understanding  of  the  Ambassador 
must,  it  is  submitted,  be  that  of  anyone  considering 
this  language:  that  Japan  had  in  f act  given  the  required 
interpretation  of  its  obligation.  Japan  was  in  fact, 
by  its  various  suggested  phraseologies,  inviting  the 
United  States  to  read  between  the  lines,  had  in  fact 
fully  manifested  the  intention  to  escape  the  obligation 

l 

82.  Id.,  Tr.  at  25,978. 

83.  Tr.  10,896. 

84.  Tr.  at  25,982.  _ 
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of  the  pact  short  of  outright  and  avowed  denunciation 

S 

of  it. 

On  15  November  there  was  a  further  meeting 
between  Ambassador  NOMURA  and  Secretary  Hull,  at  which 
time  the  Secretary  again  brought  up  the  Tripartite- 

85 

Puot  question.  On  this  occasion  the  Secretary 

"requested  reassurance  of  the  peaceful  promise  whioh 

the  Japanese  Government  had  made  on  28  August."  Later 

in  the  course  of  the  conversation  he  repeated,  in 

answer  to  the  inquiry  of  Minister  WAKASUGI  whether  the 

United  States  was  requiring  Japan  to  "secede"  from 

the  pact,  "that  ho  hoped  the  pact  of  allegiance  would 

be  rendered  a  dead  letter  as  soon  as  an  agreement  was 

86 

reached  between  Japan  anc.  the  United  States."  The 
same  day  Ambassador  KURUSU  arrived  in  Washington,  and 
he  had  his  first  interview  with  Secretary  Hull  and 

87 

President  Roosevelt  on  17  November.  In  the  conversa¬ 
tion  with  the  President  the  Tripartite-Pact  question 
again  came  up,  and  Ambassador  KURUSU  pointed  out  that 
Japan,  having  treaty  obligations  as  well  as  her 
national  honor  to  consider,  dared  not  commit  treaty 


violations.  It  was  not  to  be  assumed,  he  said, 

85.  Memorandum,  ax.  2934,  at  Tr.  26,009. 

86.  Id.,  at  Tr.  26.012.  , 

87.  Telegram  from  NOMURA  to  TOGO,  ex.  2942,  Tr.  26,032. 
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"that  the  United  States  —  which  has  been  a 
strong  advocate  of  observance  of  international  co  :.mit- 
ments  —  would  request  Japan  to  violate  one  .  .  . 
whereas  Jap^n  has  stated  that  her  action  with  resoect 
to  tho  obligation  to  go  to  war  under  the  Tripartite 
Pact  will  be  determined  entirely  independently,  it 

v  • 

appears  that  the  United  States  took  it  to  mean  that 
Japan  intended  to  stab  tho  United  States  in  the  back 
when  she  had  become  deeply  entangled  in  tho  European 
war.  He  stated  that  such  an  interpretation  was 
entirely  wrong,  and  that  clarification  had  been  made, 
to  tho  effect  that  Japan  would  act  independently,  for 
the  purpose  of  dispelling  an  apparent  misapprehension 

0 

cn  the  part  of  the  United  States  that  Japan  would, 
under  the  influence  of  Germany,  move  at  Germany’s 
demand.  If  some  such  broad  understanding  as  was  sug¬ 
gested  by  the  President  were  reached  at  the  present 
moment  between  Japan  and  the  United  States  concerning 
tho  Pacific  problems,  KURUSU  went  on,  it  v7ould 
naturally  'outshine1  the  Tripartite  Pact,  and  American 
apprehension  over  the  problem  of  application  of  the 
pact  would  consequently  be  dissipated." 

At  a  meeting  a  few  days  later  Secretary  Hull 
brought  up  Ambassador  KURUSU* s  suggestion  of  "outshining' 
88.  Ex.  2942  (Tr.  at  26,034-36,  ns  corrected). _ 
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the  Tripartite  Pact,  and  "expressed  his  sympathy"  with 

89 

it,  saying  that  ho,  too,  considered  it  a  good  idea. 

19.  Meanwhile,  it  hac  been  decided  in  Tokyo 

thnt  proposal  "A"  had  no  prospect  of  resulting  in 

agreement,  and  the  Ambassadors  were  therefore  instructed 

to  present  proposal  "B,"  which  was  done  on  20  Nov  :m- 
90 

ber.  Proposal  "B,"  being  an  attempt  to  reach  a  modqs 
vivendl.  die  not  refer  to  the  Trpiartite-Pact  question; 
but  in  sending  explanations  to  Ambassador  NOMURA 
concerning  it,  Foreign  Minister  TOGO  authorized  tho 
Ambassadors,  in  explanation  of  the  statement  that 
"Jap in  would  decide  entirely  independently"  concerning 
its  obligations  under  the  Tripartite- Pact,  to 

"point  out  that  the  Empire  can  decide  inde¬ 
pendently  as  to  whether  or  not  there  had  been  an 
attack,  without  being  bound  to  tho  lnteroretations  of 
the  other  countries  involved  in  the  Tripartite  Treaty. 

You  may  make  it  clear  that  there  are  no  secret  agreo- 

91  • 

ments  in  the  Tripartite  Treaty." 

Consequently,  Ambassador  KURUSU  promptly 
calico  uoon  Secretary  Hull  to  offer  one  further  attempt 
to  on  interpretation  of  the  alliance  obligation 

89  Telegram  from  NOMURA  to  TOGO.  ex.  2943  (Tr.  26,039)* 

90.  Testimony  of  YAMAMOTO  (Tr.  2o,028) . 

91.  Telegram  from  TOGO  to  NOMURA,  ex.  1180  (Tr.  at 
10,338). 
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_ 92 - - - - - 

satisfactory  to  Mr.  Hull.  The  Ambassador  handed  to 

the  Secretary  on  21  Novomber  a  draft  letter  which  he 

proposed  to  sign  "by  way  of  attempting  clarification." 

This  letter  is  of  sufficient  importance  to  be  quoted 

in  its  entirety: 

"Washington,  November  20,  1941. 

"Mr.  Secretary:  Through  several  conversations 

•  *  .  • 

I  have  had  the  honor  of  holcing  with  Your  Excellency, 

I  was  rather  surprised  to  learn  that  a  deep-seated 
misconception  prevails  among  your  people  about  the 
obligation  which  Japan  assumed  under  the  Tripartite 

Pact* 

"As  Your  Excellency  is  fully  aware  I  am  the 
one  «’ho  signed  the  said  treaty  under  the  instructions 
of  my  government;  and  I  am  very  happy  to  make  the 
following  statement  which  I  trust  will  serve  to  era¬ 
dicate  the  aforesaid  false  impression: 

"It  goes  without  saying  that  this  treaty  can 

0 

not  and  does  not  infringe,  in  any  way,  upon  the 
sovereign  right  of  Japan  as  an  independent  state. 

"Besides,  as  Article  III  of  the  pact  stands, 
Japan  is  in  a  position  to  interpret  its  obligation 
freely  and  independently  and  is  not  to  be  boiind  by 
the  interpretation  which  the  other,  high  contracting 
92.  Memorandum,  ex.  2945  (Tr.  26,04 5) . _ • 
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parties  may  make  of  it.  I  shoula  like  to  add  th^t  my 
government  is  not  obligated  by  the  aforementioned 
treaty  or  any  other  international  engagement  to  become 
a  collaborator  or  cooperator  in  any  aggression  what¬ 
ever  by  any  third  power  or  powers. 

"My  government  would  never  project  the  people 
of  Japan  into  war  at  the  behest  of  any  foreign  power* 
it  will  accept  warfare  only  as  the  ultimate,  inescapable 
necessity  for  the  maintenance  of  its  security  and  the 
preservation  of  national  life  against  active  injustice. 

"I  hope  that  the  above  statement  will  assist 
you  in  removing  entirely  the  popular  suspicion  which 
Your  Sxcellency  has  repeatedly  referred  to.  I  have 
to  add  that,  when  n  complete  understanding  is  reached 
between  us,  Your  Excellency  may  feel  perfectly  free  to 

publish  the  present  communication. 

93 

"I  have  the  honor,  etc." 

The  clarification  here  proposed  might  se?m  to 
a  disinterested  observer  to  be  a  complete  compliance 
with  the  United  States  demands.  It  is  difficult  to 
see  how,  short  of  an  outright  repudiation  of  the 
Tripartite  Pact,  Japan  could  go  beyond  the  language 
here  proposed.  Japan  would  interpret  its,  obligation 
"freely  and  Independently,"  not  being  bound  "by  the 
93.  Memorandum,  ex.  2945  (Tr.  at  26,046-47). 
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I interpr  etatlron-whfoh  th^ high  contracting  parties" 
might  make.  Moreover  —  this  is  the  really  significant 
language,  in  view  of  the  repeated  American  insistence 
on  such  statements  of  principle  —  Jaoan  was  "not 
obligated  by  the  aforementioned  treaty  or  any  other 
international  engagement  to  become  a  collaborator  or 
cooperator  in  any  aggression  whatever  by  any  third 
power  or  powers."  This,  it  is  submitted,  is  as  much 
as  to  sny  that  Jap^n  tacitly  accepted  the  American  view 
of  the  defensive  character  of  its  increasing  involve¬ 
ment  in  the  European  war,  ana  was  willing  to  undertake 
that  that  involvement  would  not  be  made  the  pretext  for 
an  attack  by  Japan.  Finally,  if  this  were  not  enough, 
there  is  the  authorization  to  publish  the  letter  upon 
conclusion  of  the  Japnnese-Ame  rican  understanding.  It 
requi*  as  little  imagination  to  conceive  what  would 

have  remained  of  the  Tripartite  Alliance  once  the  news 

» 

of  this  publication  reached  the  chancelleries  of 
'/ilhelrr.strasse  and  Palazzo  Chigi. 

20.  Secretary  Hull's  reaction  was  quite 
different  —  was,  considering  the  importance  which  he 
had  tneretofore  attached  to  this  question,  rather 
inexplicable.  We  have  it  in  his  own  words: 

"I  looked  at  tne  paper  and  then  asked  Mr.  KURUS^J 
wnether  he  had  anything  more  on  the  whole  subject  of  a 
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peaceful  settlement  to  offer.  Ho  replied  that  he  did 

not*  I  said  that  I  dia  not  think  this  v/ould  be  of  any 

94 

particular  helo  and  so  dismissed  it." 

Bearing  in  mind  that  tha  United  States  was 
demanding  of  Japan  not  abrogation  of  the  Tripartite 
Pact  but  only  such  an  interpretation  of  it  as  should 
be  satisfactory  to  the  United  States,  it  is  difficult 
to  conceive  w hat  "v/ould  be  of  any  particular  help"  if 
thjs  proposal  was  not.  Perhaps  this  was  one  of  those 
occasions  when  tho  Secretory  was  afraid  that  "what 
might  go  for"  the  current  cabinet  might  not  "go  for 

i 

the  next  cabinet*"  By  this  time  of  course,  r.o  3nllan- 
tine  so  volubly  explains,  the  State  Department  thought 

that  it  knew  Jap^n  to  be  entirely  insincere  in  the  • 

•  « 

negotiations,  and  therefore  had  no  confidence  in  any 

undertakings  v/hich  she  might  give  —  or,  to  use  t'he 

phrase  which  he  applies  to  the  Japanese  conduct,  was 

only  "keeping  up  the  appearance  of  continuing  nego- 

95 

tiations."  Which  suggests  questions  which  we  shall 

l 

come  to  somewhat  later.  On  this  evidence  the  Tribunal 

,  •  4 

can  assay  the  opinion  of  Ballantine  that  there  was  no 
feeling  in  the  State  Department  by  November  that  the 

* 

parties  were  measurably  noar  to  agreement  on  the 

94.  id.  (Tr.  at  26,045). 

95.  Tr.  10,961. 
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- 96 

Tripartite-Pact  question.  The  United  States  had 

desired  the  Government  of  Japan  to  declare  ’’that  it  is 

under  no  commitment  to  the  Axis  Alliance  or  otherwise 

which  is  inconsistent  with  the  terms  of"  the  proposed 

97 

Japanese-Amo’*ican  agreement;  the  Tribunal  can  judge 
whether  the  Government  of  Japan  did  not  time  and  again 
so  declare  to  the  satisfaction  of  any  reasonable  require¬ 
ment. 

There  seems  to  have  been  no  farther  discussion 

98 

of  the  Tripartite-Pact  question.  Within  a  few  days 

after  the  neeting  last  mentioned,  Secretary  Hull, 

having  come  to  the  decision  to  "break  it  off"  handed 

to  the  Japanese  representatives  his  note  of  26  Novem- 
99 

ber,  which  was  the  last  document  or  proposal.  This 

note  contains  the  statement  that  "it  is  believed  that 

in  our  discussions  some  progress  has  been  made  in 

reference  to  the  general  principles  which  constitute 

the  basis  of  a  peaceful  settlement  covering  the  entire 
100 

Pacific  area."  This  "general  principles"  seems  not 
to  relate  to  any  of  the  concrete  matters  which  had  for 

96.  Tr.  10,996. 

97.  American  proposal  of  16  May,  ex,  1071  (Tr.  at  9905). 

98.  The  State  Department  however  know  additionally, 
from  intercepting  Foreign  Minister  TOGO'S  telegram  of 
20  November  to  Ambassador  NOMURA  (ox.  1180,  Tr.  at 
10,388)  th^.t  the  Ambassador  would  also  give- assurance 
that  there  was  no  secret  agreement  attached  to  the 
Tripartite  Pact. 

-99.  .  Sx«__1245r.I.  (Jx^JLMlSLa _ _  — 

100.  Tr.  at  10,8l6. 
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six  months  boen  tha  subject  of  almost  daily  discussions, 

but  rather  to  refer  to  tha  so-called  "Four  Princioles. 11 

Secretary  RulL  had  mentioned  the  "Four  Principles"  as 

being  his  conception  of  the  necessary  basis  for  an 

agreement,  on  16  April,  when  he  first  brought  up  the 

101 

matter  of  the  original  private  draft  of  agreement, 
ana  they  had  been  occasionally  referred  to  thereafter. 

It  may  be  convenient  at  this  point  to  digress  moment¬ 
arily  and  consider  the  matter  of  the  "Four  Principles." 
"THE  FOUR  PRINCIPLES." 

I 

21.  At  the  interview  of  16  April  just 
referred  to,  Secretary  Hull  told  Ambassador  NOMURA 
"...  that  the  one  paramount  preliminary 
question  about  which  my  government  is  concerned  is  a 
definite  assurance  in  advance  that  the  Japanese  Govern¬ 
ment  has  the  willingness  and  ability  to  go  forward  with 
a  plan  along  the  linos  of  the  document  we  have  referred 

to  and  the  points  brought  up  in  our  conversation  in 

102 

relation  to  the  problems  of  a  settlement." 

After  thus  suggesting,  however,  that  the 
points  treated  of  in  the  original  draft  (the  same 
points  which  served  as  the  b^sis  for  all  later  drafts) 

should  be  those  for  negotiation,  the  Secretary  then 

% 

added  th^t  his  government  wished  the  assurance  also  of 


102.  Id.,  Tr.  at  9867. 
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Japan's  willingness  "to  adopt  the  principles  which 

this  government  has  boon  proclaiming  and  practicing  as 

embodying  the  foundation  on  which  all  relations  betv.’een 

103 

nations  should  properly  rest." 

He  then  handed  to  Ambassador  NOMURA  a  sheet 
of  paper  on  which  he  had  v/ritton  the  following  four 
points: 
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"1.  Respect  for  the  territorial  integrity 
and  the  sovereignty  of  each  and  all  nations. 

"2.  Support  of  the  principle  of  non¬ 
interference  in  the  internal  affairs  of  other  countries, 
"3,  Support  of  the  principle  of  equality, 
including  equalitv  of  commercial  opportunity. 

"4.  Non-disturbance  of  the  status  quo  in 

tne  Pacific  except  as  the  status  quo  may  be  altered 

104 

by  peaceful  means." 

/  Although  at  the  outset  of  the  negotiations 
Mr,  Hull  had  thus  stated  as  coordinates  both  the 
particular  —  the  specific  questions  upon  which  he 
understood  that  negotiations  were  to  proceed  —  and  the 
general  —  the  principles  which  he  said  his  government 
felt  should  embody  the  foundation  of  relations  between 
nations  —  it  gradually  became  apparent  as  negotiations 
progressed  that  those  "Four  Principles"  not  only 
103.  ibid. 

— ic.  ,-fiv  H  9867-68. 
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reprasented  the  expression  of  that  high  idealism  which 
Americans  hove  always  been  proud  to  feel  have  ^inspired 
their  national  policy,  but  also  were  symptonntic  of  a 
doctrinnrinnism  which  was  to  exercise  a  baleful 

influence  throughout.  It  is  submitted  that  no  one  coulc 

\ 

expect,  practically,  that  negotiations  would  bo  con- 

,  \ 

ducted  on  the  subject  of,  for  example,  "the  principle 
of  non-intorference  in  the  internal  affairs  of  other 

t  t 

countries";  the  principle  having  been  stated  and 

I  * 

accepted  as  a  principle,  it  remains  to  reach  an  under¬ 
standing  by  negotiation  on  what  constitutes  such  non¬ 
interference,  Does  not  the  historical  background 
alone  of  large  numbers  of  Japanese  troops  at  that 
moment  in  China,  of  the  past  with  Anorican  troops  in 
Mexico,  in  Nicaragua,  in  Haiti,  of  The  Boxer  Powers’ 
troops  in  China,  of  American  and  Japanese  troops  in 
the  Maritime  Province  of  Siberia,  suggest  the  need  of 
some  definition  of  the  principle?  To  agree  on  such  a 
definition  was  the  purpose  of  negotiations;  Secretary 
Hull  himself  never  suggested  that  respect  for  this 
principle  inpliod  the  immediate  and  unconditional 

f 

withdrawal  of  all  Japanese  troops  from  territory  of 
other  countries.  Yet  at  crucial  moments  of  negotiating 
such  details  these  "Four  Principles"  had  a  way  of 

i 


on  practical  matters  and  divert  it  into  doctrinarian 
bypaths. 

22,  Ambassador  NOMURA  had  on  8  May  reported 
to  Foreign  Minister  MATSUOKA  the  United  States* 

105 

"Four  Principles"  and  her  insistence  thereupon. 

But  the  Ambassador  at  the  sane  time  said  that  he  had 
proposed  to  the  Secretary  "not  to  become  engrossed 
in  disputes  on  abstract  principles,"  but  "to  meet 
the  actual  situation  of  Jap-'nese-Amorican  relations 
properly,  confining  to  the  minimum  disputes  on  prin¬ 
ciples  and  view  of  the  world  which  the  two  nations 
106 

embraced."  For  a  time  the  American  authorities 
adopted  this  practical  view  of  the  natter,  and  did 
devote  themselves  to  businesslike  discussion  of  the 
means  of  arriving  at  a  settlement.  From  the  summer, 
however,  the  "Four  Principles"  began  to  crop  up  again 
and  tended  to  be  injected  into  the  discussions  when¬ 
ever  the  parties  could  not  see  eye  to  eye  on  the 

method  of  settling  sor..e  particular  problem.  By  Sep- 

* 

tembor  this  tendency  to  seek  refuge  in  generalities 
had  cone  to  exercise  such  a  discouraging  influence 
on  the  negotiations  that  the  Premier  of  Japan,  Prince 
KONOE,  took  the  extraordinary  way  of  arranging  for  a 

105.  Ex.  2872  (Tr.  at  25,709). 

106.  Tr.  at  25,710. 
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private  dinner  with  Ambassador  Gr ew,  as  an  oppor¬ 
tunity  for  a  long  and  f ranis  converse-  ti on  in  an  effort 

107. 

to  dispose  of  this  question.  At  the  meeting  on 

6  September,  Princo  ICONOYE  (saying  th~t  be  hoped  that 

his  views  would  be  transmitted  personally  to  President 

Boosevelt,  perhaps  to  contribute  to  the  success  of 

negotiations)  at  the  outset  stated  that  he,  “and 

consequently  the  Government  of  Jap in,  conclusively 

and  wholeheartedly  agree  with  the  four  principles 

enunciated  by  the  Secretary  of  State  as  a  basis  for 

the  rehabilitation  of  relations  between  the  United 

108. 

States  and  Japan. 11  Ko  then  continued  to  discuss 

v-.rious  asnects  of  the  negotiations  as  exomolifying 
the  practical  application  of  the  Drinciplcs.  This 
should  have  disposed  of  the  "Four  Principles"  and 
left  the  field  open  for  continued  attempts  at  settle¬ 
ment  of  the  details  by  agreements  which  would  implement 
them.  Apparently,  however,  the  American  side  seized 
uoon  this  assurance  as  a.n  opportunity  for  metaphysical 
discussion;  r:>icret.'ry  Hull’s  elaborate  oral  statement 
of  2  October  in  recites  the  four  nrinciples  in 
>:.x_bmso,  and  on  13  Hept.  -mb  .r  already  we  find  Foreign 
Finister  TOYODA  saying  to  his  an  has sad or  that  while 

107.  Ambassador  Grew’s  report,  exhibit  2836(T.25368-73)i. 

108.  T.  25369. 


he  still  understands  "that  the  United  States  wants 


us  to  acknowledge  her  so-called  four  fundamental 
109 

principles,"  it  would  be  more  to  the  point  to  get 
the  discussion  onto  the  level  of  the  details  in  the 
pending  draft  proposals. 

Unfortunately ,  the  United  States  authorities 
v/ere  never  willing  to  accept  this  view,  but  to  the 
end  of  negotiations  reiterated  their  implied  insis¬ 
tence,  culminating  in  the  language  abovo  ouoted  from 
the  26  November  note,  that  debate  on  principles  could 

solve  the  nonding  problems  between  the  nations.  It 

\ 

is  submitted  that  this  attitude  was  not  unfairly 

described  in  the  final  Japanese  note  in  the  following 

•  • 

language: 

"On  the  other  hand,  the  .’.merican  Government, 
always  holding  fast  to  theories  in  disregard  of 

i 

rialities,  and  refusing  to  yield  on  inch  on  its 
impractical  principles,  caused  undue  delay  in  the 
negotiations,  .  .  The  .Imoiican  Government  advocates 
in  the  name  of  vjorld  peace  those  orinciplus  favorable 
to  it  and  urges  unon  the  Japanese  Government  the 
acceptance  thereof.  The  peace  of  the  world  may  be 
brought  about  only  by  discovering  a  mutually  acceptable 
formula  through  r. .cognition  of  the  reality  of  the 


a 


situation  -nd  mutual  appreciation  of  one  another's 

position.  An  attitude  such  as  ignores  realities  and* 

imposes  one's  selfish  views  upon  others  will  scarecely 

s^rve  the  ourooso  of  facilitating  the  consumption  of 

*110. 

negotiations ." 

ECONOMIC  ACTIVITIES 

23.  Of  the  three  chief  problems  forming  the 
subject  matter  of  the  Japanese- Amur lean  negotiations, 
mother  was  brought  by  repeated  JrDc?.nese  concessions 
to  the  point  where  it  can  fairly  be  said  that  agree¬ 
ment  should  have  resulted.  This  is  the  question  of 
the  economic  activities  of  the  two  nations  in  the 
Pacific  area,  and  nondiscrimination  in  international 
commercial  intercourse.  The  original  Japanese  position 
on  this  point,  as  stated  in  the  draft  proposal  of 
12  May,  was  this: 

"V.  Economic  Activity  of  Both  Nations  in 
the  Southeastern  Pacific  Area. 

"Having  in  view  that  the  Japanese  expansion 
in  the  direction  of  the  Southwestern  Pacific  area  is 
declared  to  be  of  peaceful  nature,  American  coopera¬ 
tion  shall  be  givm  in  the  production  and  procurement 
t  of  natural  resources  (such  as  oil,  rubber,  tin,  nickel) 

>  110.  Exhibit  124 5-X  (T.  -t  10837-38). 
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which  Japan  Hoods.11 

On  16  May,  at  the  mooting  between  Secretary 
Hull  and  A-  bassador  NOHURa,  this  and  other  points  wore 
discussed.  The  Secretary  at  that  time  produced  a  re¬ 
draft  of  the  clause  touching  on  this  quustion,  in  the 
following  language: 

"On  the  pledged  basis  of  guarantee  that 
Japanese  activity  r^nd  American  activity  in  the 
Southwestern  Pacific  area  shall  be  carried  on  by  pence 
ful  means,  the  Jnpanec v  Government  rnd  the  Government 
of  the  United  States  agree  to  cooperate  each  with  the 


oth.;r  toward  ensuring  on  the  basis  of  equality  of 

opportunity  equal  access  by  Japan  and  by  the  United 

States  to  supplies  of  natural  resources  (such  as  oil, 

rubber,  tin,  nickel)  which  each  country  needs  for  the 

112. 

safeguarding  and  development  of  its  own  economy." 

In  discussing  which  redraft,  the  Secretary 
"expressed  the  hope  that  subsequently  other  countries 
could  be  brought  in.  He  alluded  in  this  connection  to 
the  fact  that  th  benefits  of  our  trade  program  in 

113. 

South  America  are  enjoyed  by  all  nations."  On 

31  hay  Ambassador  NOLIURA  was  handed  a  complete  redraft 
of  the  proposed  agreement.  The  clause  on  economic 


111.  Exhibit  1070  (7.  t  9897). 

112.  Exhibit  1071  (T.  at  9906-7). 

113.  Exhibit  2873  (T .  t  25715) . 
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activity  was  th.„n  slightly  altered,  appearing  in  the 
following  form: 

"On  the  basis  of  mutual  pledges  hereby 
given  that  Japanese  activity  and  American  activity 
in  the  Pacific  c.rer  shall  be  carried  on  by  peaceful 
means  rnd  in  conformity  with  the  principle  of  non¬ 
discrimination  in  international  commercial  relations, 
the  Japanese  Government  and  the  Government  of  the 
United  States  agree  to  cooperate  oach  with  the  other 
toward  obtaining  nondiscriminatory  access  by  Japan 
and  by  the  United  States  to  commercial  supplies  of 
natural  resources  (such  as  oil,  rubber,  tin,  nickel) 
which  each  country  needs  for  the  safeguarding  and 

II4 » 

development  of  its  own  economy." 

An  oral  statement  accompanying  the  draft 
pointed  out  that  the  section  had  "been  rephrased  to 
make  the  nrovisions  thereof  replicable  equally  to 

115. 

the  United  States  and  Japan."  As  it  proved  later, 

however,  the  significant  -Iteration  was  the  substitu¬ 
tion  of  the  word  "Pacific"  for  "Southwestern  Pacific." 
Conversations  Were  held  on  the  basis  of  this  last 
proposal,  and  on  4  June  the  Japanese  representatives 
offered  still  another  formula  for  this  clause.  Their 

114.  Exhibit  1078  (T.  at  9943-44). 

115.  Exhibit  1079  (T.  at  995D. 
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proposal  was  in  the  following  languages: 

"Noting  that  Japanese  expansion  in  the 
direction  of  the  Southwestern  Pacific  area  is  de¬ 
clared  to  be  of  peaceful  nature  ,  American  cooperation 
and  support  shall  be  given  in  the  production  and  pro¬ 
curement  cf  natural  resources  (such  as  oil,  rubber, 

116, 

tin,  nickel)  which  Japan  needs," 

In  explanation  of  continuing  to  limit  the 
application  of  the  clause  to  the  Southwestern  Pacific 
area,  whereas  Secretory  Hull's  proposal  hid  on  31 
hay  been  changed  to  extend  it  to  the  Pacific  at  large, 
it  was  said  that  it  was  in  view  of  the  special  interest 
of  Japan  in  that  area  that  it  v/r.s  felt  that  this  sec¬ 
tion  should  bo  made  to  relate  to  it  specifically. 
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24.  On  15  June  th~-  Japanese  side  again 

117. 

presented  a  complete  redraft  of  the  agreement.  The 

clause  which  we  are  here  interested  in  represents 

a  compromise  between  the  earlier  American  and  Japanese 

positions;  the  v;ording  "Pacific"  is  accepted,  os  well 

ps  the  Americans'  "mutual  pledges,"  which  had  been 

118. 

the  subject  of  some  little  discussion: 

"On  the  basis  of  mutual  oledges  hereby  given 
that  Japanese  activity  and  American  activity  in  the 

116.  Memorandum,  Ex.  1083  (T.  9974). 

117.  Ex.  1087  (T.  9988-95). 

118.  Memorandum,  Ex.  1083  (T.  9974-76).  _ 
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Pacific  area  shell  ho  carried  on  by  peaceful  means 

and  in  conformity  with  the  principle  of  nondiscrimi- 

ntion  in  international  commercial  relations,  the 

Japanese-  Government  and  the  Government  of  the  United 

States  agree  to  cooperate  each  with  th..  other  toward 

obtaining  nondiscriminatory  access  by  Japan  and  by 

the  United  States  to  commercial  supplies  of  natural 

resources  (such  ns  oil,  rubber,  tin,  nickol)  which 

each  country  needs  for  the  safeguarding  and  develop- 

119. 

ment  of  its  own  economy. " 

This  link,  the  Stotu  Department  responded 

with  what  was  to  be  tho  last  proposal  made  by  it  in  the 

120. 

negotiations ,  that  of  21  June.  It  is  interesting 

to  note  that  with  this  proposal  the  differences  be¬ 
tween  the  parties  concerning  economic  activities 
ceased  to  exist,  for  Section  V  of  the  21  June  draft 

is  in  the  identical  langu.go  of  the  Japanese  15  Juno 

121, 

draft.  -’he  Japanese  hod  thort  made  the  concession 

of  accepting  the  two  major  demands  in  this  branch  of 
th«_  negotiations ,  a.no  if  Ba.llantine* s  sweeping  general¬ 
izations  concerning  Japan's  making  no  concessions  are 
to  be  related  to  this  point,  we  can  only  say  that  it 
is  monstrous  for  him  to  make  such  an  assertion. 

119.  T.  at  9993. 

120.  Exhibit  1092(T.  10005-39). 

121.  T.  at  10011. 
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Thuru^f tor  tho  negotiations  woru  suspondod ,  ^ 

buing  resunud  in  August.  Thu  next  evunt  in  the 

chronicle  of  tho  economic-activities  question  was  the 

fresh  proposals  which  Ambassador  NOMURA  was  directed 

on  5  August  to  transmit  to  the  United  States,  they 

b^ing  intended  as  n  resumption  of  the  negotiations 

122 . 

at  the  point  where  they  were  interrupted  in  July. 

This  proposal,  duly  handed  to  Secretary  Hull  on  the 

123. 

6th,  contained  t'*  1  following  proposal  additional 
to  that  already  made  and  agreed  upon,  and  to  be  in¬ 
corporated  into  it  ("it  will  promptly  be  taken  into 

124- , 

the  framework  of  adjustment  of  diplomatic  relations."): 

"...  that,  in  order  to  remove  such  causes 
os  might  be  responsible  for  the  instability  of  the 
economic  relations  bu tween  Japan  and  the  United  States 
in  East  Asia,  the  Japanese  Government  will  cooperate 
with  the  Government  of  the  United  States  in  the  pro¬ 
duction  and  orocuroment  of  such  natural  resources  as 

125. 

are  required  by  the  United  States." 

Secretary  Hull,  as  reported  by  Ambassador 

'  126. 

NOMURA,  showed  little  interest  in  tho  proposal. 

Thereafter,  Ambassador  NOMURA  considered 

IAS.;  *2**7884  (T.  at  25759).  '  •  f.  •  *  'A  — 

123.  Exv  2886  (T.  25765). 

124.  T.  at  25761. 

125.  t.  at  25762, 

126.  Telegram  from  NOMURA  to  TOYODA,  Ex.  2886  (T. 25765) » 
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agreement  to  have  been  reached  on  this  question  —  as 

obviously  it  had  been  with  the  presentation  of  the 

American  proposal  of  21  June.  The  Ambassador  on 

3  September,  in  f  ot,  stated  that  understanding  of 

his  to  President  Roosevelt  and  Secretary  Hull,  neither 

of  whom  dissented  from  it  or  had  an3r  comment  to  offer 

on  the  matter:  "As  to  the  throe  ponding  issues,  I 

said  that  an  ar^oomont  in  principle  had  boon  reached 

127. 

so  far  as  two  <->f  them  were  concerned." 

25.  On  6  September,  negotiations  not  having 

progressed,  a  further  Japanese  proposal  was  •  »  \  < 

128. 

presented.  This  is  not  r»  complete  redraft  of  the 

understanding,  but  relates  to  c  irtain  points  only, 
ttn.  part  concerning  economic  activities  being  con- 
t  ined  in  two  separate  clauses: 

"(f)  that  Japan's  activities  in  the  South¬ 
western  Pacific  Area  will  bo  carried  on  by  p  jaceful 
means  and  in  accordance  v.’ith  the  principle  of  non¬ 


discrimination  in  international  commerce 


Japan  will  cooperate  in  the  production  and  procure¬ 
ment  by  the  United  States  of  natur  >1  resources  in  the 
said  area  which  it  needs. 


Ex. ?894(T. 25799) 


KO&URA  to  TOYODA 
10778). 
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- — "(b)  that  the  United  States  will  reciprocate  ' 

129. 

Japan's  commitment  in  point  (f)  referred  to  above." 

r'hy  the  return  was  made  (to  Secretary  Hull’s 

130. 

natural  disappointment)  to  the  phraseology 
"Southwestern  Pacific  /j?c a"  is  not  explained  unless 
by  the  Secretary’s  earlier  failure  to  manifest  interest 
in  the  Japanese  acceptance  of  his  proposal  extending 
It  to  the  Pacific  area.  This  is  unimportant,  however, 
for  as  will  be  seen  presently,  the  Japanese  eventually 
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again  accepted  all  Amerid;  n  suggestions  in  this  matter. 
The  Japanese  redraft  proposal  of  25  September  is  some¬ 
what  new  in  form,  and  still  retains  the  limitation  to 

t 

the  Southwestern  Pacific  area. 

"Both  governments  mutually  pledge  themselves 
that  the  economic  activities  of  Japan  and  the  United 
States  in  the  Southwestern  Pacific  area  shall  be 
carried  on  by  peaceful  means  and  in  conformity  with 
+  he  principle  of  nondiscrimination  in  the  international 
commercial  relations  in  pursuance  of  the  policy  stated 
in  the  preceding  paragraph,  both  governments  agree  to 
cooperate  each  with  the  other  towards  the  creation  of 
conditions  of  international  trade  and  international 


25 


investment  under  which  both  countries  will  have  a 

3 ?Q;  Exhibit  1245-D  (T.- 10779-80.)  h  v  • 

130.  Exhibit  1245-G  (T.  at  10802-3). 
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reasonable  opportunity  to  secure  through  the  trade  pro¬ 
cess  the  means  of  requiring  those  goods  and  commodi¬ 
ties  which  each  country  needs  for  the  safeguarding  and 
development  of  its  own  economy. 

"Both  governments  will  amicably  cooperate  for 
the  conclusion  and  execution  of  agreements  with  the 
powers  cor corned  in  regard  to  the  production  and  supply, 

on  the  basis  of  nondiscrimination,  of  such  specific 

131  • 

commodities  as  oil,  rubber,  nickel,  and  tin." 

Thereafter,  Ambassador  NOMURA  was  still  report¬ 
ing  the  economic  question  to  the  Foreign  Minister,  on 

132. 

3  October,  as  having  "already  been  noarly  settled." 

However,  he  notes  also  the  language  of  Secretary  Hull 

which  was  the  occasion  of  resumod  debates  on  the  matter, 

resulting  in  Japanese  acceptance  of  still  further 

modifications  of  the'  proposed  agreement  on  this  point, 

"Mr.  Hull  abides  by  the  principle  of  free  trade  and 

regards  bloc  economy  as  a  cause  of  war.  He  is  now 

trving  to  make  this  principle  prevail  in  regard  to  the 

133. 

United  Kingdom  also." 

There  seems  to  have  been  no  further  development 
in  the  matter  of  oconomic  activities  until  the  KONOYE 
Cabinet  having  been  replaced  by  the  TOJO,  Proposal  "A" 

131.  Ex.  1245-E  (T.  at  10789-90). 

132.  Ex.  2906  (T.  29845). 

133.  Ibid. 
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wns  agreed  upon  for  submission  to  the  United  States. 
Proposal  “A”  was  not  actually  a  completely  redrafted 
proposal;  rather,  it  consisted  of  modification  to  bo 
made  in  the  proposal  of  25  September.  The  provision 

on  economic  activities  therefore  appears  in  Proposal 

« 

"A"  in  the  form  of  the  following  sentence,  to  be 
included  in  a  revision  of  Section  V  of  the  pending 
drafts 

''principle  of  N ondl j cj^JLiJ^t^an • 

"The  Japanese  Government  recognizos  the  # 

principle  of  nondiscrimination  in  international  com- 

merical  relations  to  bo  applied  to  all  the  Pacific 

areas,  inclusive  of  China,  on  the  understanding  that 

the  principle  in  question  Is  to  be  applied  uniformly 

134. 

to  the  rest  of  the  entire  world  as  well.'1 

This  provision. seems  to  represent  a  complete 
•  acceptance  of  the  American  position  on  this  question; 
the  point  agreed  on  21  Juno  is  rotained,  with  an 
addition  to  incorporate  Secretary  Hull’s  desire,  often 
expressed  in  these  negotiations,  of  making  the  princip. 
universal  in  application.  '  As  the  Foreign  Minister 
explained  in  forwarding  the  proposal  to  his  Ambassador 
it  was  supposed  that  this  clause  would  be  entirely 
satisfactory  inasmuch  as  on  the  one  hand  it  reprosente 
134.  Ex.  1246  (T.  10920).  _  _ 
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n  total  abandonment  of  the  long-standing  Japanese 
insistence  on  recognition  of  special  Japanese  rights 
in  China  growing  out  of  geographical  propinquity;  end 
on  the  other  hand,  in  suggesting  the  extension  of 
the  orinciplvj  of  nondiscrimination  to  the  whole  world, 
it  represented  merely  an  application  of  the  United 
States'  own  suggestion  that  "it  would  be  undesirable 
if  either  the  United  States  or  Japan  wore  to  pursue 
one  course  of  policy  in  certain  areas  while  at  the 

135. 

same  time  pursuing  an  opposite  course  in  other  areas." 

26.  Summing  up  the  course  of  the  negotiations 
on  this  question  of  oconorric  activities,  the  v.'itness 
Bnllantine  says  that  "some  of  the  wordings"  suggested 
by  the  American  side  "were  embodiud,  but  they  were 

9 

largely,  in  effect,  nullified  by  th  various  quali- 

136. 

flections  the  Japanese  put  in."  The  embodiment 

of  the  wordings  is  readily  apparent,  but  one  searches 
in  vain  for  qualifications  imposed  or  suggested  by 
Japan.  Bnllantine' s  position,  however,  seems  to  have 
been  that  this  .addition  in  Proposal  "A"  of  the  words 
"on  the  understanding  that  the  principle  in  question 
is  to  bo  applied  uniformly  to  the  rest  of  the  entire 

135.  Telegram  from  TOGO  to  NOMURA,  Exhibit  2925 
(T.  at  25968-9). 

136.  T.  :.-o939. 
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vorld  as  w.ll"  constitutes  a  "qualification"  wnicfi 
nullifies  the  acceptance  of  the  American  proposal. 

Thu  basis  for  this  position  of  ids  was  entirely 
destroyed  by  cross-examination.  Ho  was  c*>.apdllc<3 
to  admit  that,  as  Ambassador  NOMURA  had  pointed  out 

137. 

to  President  Roosevelt,  tho  application  of  the 

principle  throughout  the  whole  world  was  a long - 

cherished  scheme  of  Mr.  Hull’s  —  "that  was  a  con- 

138.. 

sistent  position  of  the  Secretary  of  State."  It 

would  seem  that,  Secretary  Hull’s  consistently- 
advocated  position  being  accepted  by  Japan,  the 
Secretary  could  have  recognized  that  a  meeting  of  the 
minds  had  occurred  on  this  point.  This  was  in  fact 
exactly  his  immediate  reaction  upon  receipt  of 
Proposal  "A" :  Ambassador  NOMURA  reported  that  "after 
careful  reading,  Hull  concurred  in  the  clause  re¬ 
specting  nondiscrimination  in  trade  and  revealed  his 

opinion  that  its  adoption  would  prove  beneficial  also 
139. 

to  Jaoan." 

However,  the  mood  passed,  and  tile  Secretary 
handed  to  Ambassador  NOMURA  on  15  November  an  oral 
statement  in  which  he  pointed  out  "that  the  last  sen¬ 
tence  of  thu  Japanese  proposal"  --  the  sentence  here 

137.  Memorandum,  Ex.  2927  (T.  25974). 

138.  T.  10941. 

139.  Lx.  2928  (T.  at  25989). 
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under  cons  id  ere.  t  ion  —  "sots  forth  c.  condition  the 

morning  of  which  is  not  entirely  clear."  In  what 

respect  it  locked  clarity  seems  to  have  been  suggested 

by  the  Secretary  in  his  next  words?  That  the  principle 

he  assume,  was  not  meant  to  bind  the  United  States  to 

responsibility  for  practices  outside  of  its  jurisdic- 

14-1 » 

tion,  or  practices  by  other  nations.  This  was 

on  15  November.  The  correctness  of  Mr.  hull's 

assumption  just  quoted  had  already,  two  days  earlier, 

been  confirmed  by  Japanese  Minister  "'AkASUGI,  in  a 

conversation  with  this  same  Ballantino;"  'Mr.  \AKA- 

SUGI  said  that  what  the  Japanese  Government  meant' 

by  this  phrase  in  question  'was  that  the  principle 

would  be  applied  by  the  United  States  and  by  Japan, 

and  did  not  refer  to  the  universal  application  of 

those  principles  by  all  countries.  Mr.  Eallantine 

asked  whether  this  was  not  a  very. important  point  to 

14-2  • 

be  brought  out  clearly  and  authoritatively . ' " 
Ballantino,  the  no -otiator ,  was  more  accurate  than 
Ballantine  the  witness;  The  point  was  "very  important^ 
for  it  meant  that  for  the  second  time  Japan's  ac¬ 
ceptance  of  the  American  position  had  brought  the 
car ties  to  the  place  where  agreement  had  to  be 

140.  Ibid. 

141.  T."  10942. 

142.  Ibid. 
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recognized.  The  net  result  of  this  littlu  passage 
is  clearly,  it  is  submitted ,  that  Mr.  Hull’s  long- 
cherished  principle  was  given  complete  acceptance 
by  Japan,  who  agreed  that  it  should  be  applied  to 
the  world  at  large.  Mr.  Hull  welcomed  the  conces¬ 
sion  ("concurred  in  the  clause")*  but  out  of  an 
abundance  of  caution  his  assistants  requested  from 
the  Japanese  confirmation  --  which  was  unhesitatingly 
given  —  that  it  was  intended  by  the  proviso  only 
to  bind  the  United  States  and  Japan,  not  other  coun¬ 
tries  under  the  control  of  neither •  This  confirma¬ 
tion  seems  to  have  been  well  understood  by  Mr.  Hull, 
as  is  shown  by  his  assuming  that  fact  in  his  conver¬ 
sation  with  the  Ambassador  on  the  15th. 

THE  PRESIEENT:  We  will  recess  for  fifteen 

minutes. 

(Whereupon,  at  1445,  a  recess  was 
taken  until  1500,  after  which  the  proceedings 
were  resumed  as  follows*) 


H)HO  ^  B" 
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MARSHAL  OF  THE  COURT*  The  International 

Military  Tribunal  for  the  Far  East  is  now  resumed. 

THE  PRESIDENT*  Major  Blnkeney. 

L£R.  BLAKENEY *  On  page  60,  Section  2 7? 

The  prosecution’s  contention  th^t  this 

proviso  ”v/r s  at  the  tire  well  known  to  be  impossible 

143 

of  fulfillment"  is  thus  wide  of  the  mark,  for  on 
Mr.  Hull's  correct  assumption  of  its  scope  it  was 
readily  susceptible  of  being  put  into  practice.  When 
it  vms  put  to  the  witness  Ballantine  that  with  these 
discussions  there  hed  been  a  meeting  of  the  minds  on 
this  point,  he  evaded  answering,  giving  the  unresponsive 
reply  that 

The  fact  of  the  matter  is  v;e  never  got  a 
reply  to  our  memorandum  of  November  15,  rnd  KURUSU,  on 
November  18,  made  statements  to  the  Secretary  which 

threw  doubt  on  how  far  the  Japanese  Government  could 

144. 

ever  go  in  the  natter 

He  was  then  asked,  "Will  you  tell  us  as  well 
as  you  are  able  to  remember  whrt  those  statements  of 
Mr.  KURUSU  were?"  To  this  he  gave  it  as  his  recollectioi 
that  KURUSU  mentioned  exchange  controls  in  China  and 
his  inability  to  promise  what  Japan  c^uld  do  after  the 

143.  Summation,  Sections  G-120  (T.  39,660). 

144,  T.  10,943. 
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Wnr,  but  added  thrt  he  v/ns  not  sure  of  his  memory  nnd 

145. 

referred  the  cross-exaniner  to  the  record  It 

w^s  seemingly  with  good  reason  thrt  he  distrusted  his 

memory;  for  no  such  record  has  been  produced.  Had 

it  been,  we  night  reasonably  expect  to  find  that  in 

the  light  of  it  Mr.  Ballmtine’s  stntenent  of  the 

effect  of  KURUSU*  s  language  would  be  subject  to  the 

qualifications  with  which  one  must  usually  accept  his 

conclusions.  At  any  rate,  there  is  nothing  in  the 

evidence  to  prove  any  such  statement  of  KURUSU* s,  nor 

do  v/e  find  in  the  evidence  any  memorandum  of  15 

November  bearing  on  this  point,  unless  by  '’memorandum 

is  meant  the  oral  statement,  which  so  far  as  appears 

in  no  v/ay  requires  an  answer.  What  v/e  do  find  in  the 

evidence,  however,  is  Ambassador  NOMURA1 s  report  to 

the  Foreign  Minister  of  his  conversation  v/ith  Mr.  Hull 
146 

of  that  day.  The  Secretary  of  Stnte  at  that  time 

used  this  curious  languages  "Hull  said  thrt  the  earnestj 

efforts  on  the  part  of  the  United  States  have  ripened 

into  thb  present  proposal  concerning  the  problem  of 
i.47 

cormerce"  .  This  does  not  sound  ns  if  the  proposal 
was  "unclear",  as  the  oral  statement  suggested,  but 
rather  ns  if  it  was  perfectly  understood  and  cordially 

145.  Ibid . 

146.  Exhibit  2934  (T.  26,006). 

147.  Ibid. _ _ 
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welcored.  (The  obvious  explanation  of  this  discrepancy 

is  thrt  the  ornl  statement  had  been  prepared  before 

the  Eallnntine-WAKASUGI  talk  of  the  13th,  end  was 

delivered  without  alteration.)  Sec-  tary  Hull  went 

on  to  point  out  thrt  the  United  States  had  concluded 

commercial  treaties  with  twenty-two  notions,  greatly 

advancing  its  policy  of  nost-favored-nation  treatment 

ana  thereby  relieving  obstacles  to  the  commerce  of  the 

world;  and,  "he  declared  thpt  it  is  the  policy  of  the 

United  States  to  apply  generally  the  principles  of 

140. 

non-discrir.inntion  in  commercial  relations'*  He 

then  repeated  that  he  hoped  that  Japan  would  withdraw 

her  proposal  to  apply  that  principle  to  the  entire 

Pacific  area  on  condition  of  its  application  to  the 

rest  of  the  world — not  on  the  ground  that  it  was  unclear, 

not  a.s  contradictory  to  the  Anericon  position,  but 

"inasmuch  as  it  would  not  be  necessary  in  the  light 

of  the  above-rc-ntioned  American  policy,  and  ns  the 

United  States  cannot  commit  itself  to  anything  which 

concerns  countries  outside  the  jurisdiction  of  the 
149 

United  States"  .  Certainly  the  proposal  v:as  "un 
necessary",  just  because  it  coincided  exactly  with  thu 
American  position;  no  one  suggested,  after  Minister 

148.  Li.  (T.  26,007). 

149.  Ibid. 
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\iAh/£UGI's  clarification,  thpt  it  was  improper,  or 
unacceptable,  or  "narrow".  Mr.  Hull,  in  saying  that 
the  United  States  could  not  commit  itself  to  anything 
which  concerns  countries"  outside  its  jurisdiction, 
could  not  seriously  have  beliovod  —  even  if  WALASUGI 
had  not  specifically  said  that  the  principle  would  be 
appMad  by  the  United  States  and  by  Japan  —  that  the 
Japanese  proposal  meant  that  Japan  and  the  United 
States,  or  either  of  them,  was  to  assume  responsibility 
for  the  commercial  policies  of  Britain,  Germany,  Nepal 
or  Liberia,  or  of  any  nations  but  the  United  States 
and  Japan.  It  was  quite  understood  that  the  parties 
were  contracting  for  themselves,  not  for  the  world 
at  large.  The  "present  proposal  concerning  the  problem 
of  commerce"  which  Hull  said  represented  the  ripening 
of  the  earnest  American  efforts  was,  of  course, 

Proposal  "A",  the  one  then  current  and  then  under 
discussion.  One  can  but  wonder  at  the  meaning  of  the 
Secretary' s  insistence  that  Japan,  in  going  so  far 
to  meet  him  as  to  adopt  unqualifiedly  the  principle 
with  which  his  name  was  identified  throughout  the  world, 
had  made  the  sitr  '  unclear  or  had  in  short  done 
anything  but  concede  the  entire  question. 

THE  CHIt'iA  QUESTION 

28.  We  turn  now  to  the  third,  and  by  far 
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the  most  important,  of  the  main  issues  between  the 
United  States  and  Japan.  This  is  the  question  of 
Chinese-Japanese  relations,  a  question  which,  however, 
in  practice  csme  down  to  the  matter  of  the  stationing 
of  Japanese  troops  in  China  and  their  withdrawal 
therefrom.  Comforroably  v-ith  the  complexities  of  the 
China  Affair  itself,  this  question  proved  to  be  one 
of  exceeding  intricacy  and  difficulty;  it  consumed 
much  the  greater  part  of  the  time  and  thought  of  the 
negotiators;  it  brought  about  the  downfall  of  a  govern¬ 
ment  in  Japan;  and  it  was  finally  to  be  the  rock  upon 
which  were  wrecked  the  Japanese-American  negotiations 
and  the  hopes  for  averting  a  war  in  the  Pacific. 

The  first  Japanese  proposal,  that  of  12  May, 
contained  this  very  brief  provision  relative  to  the 
China  Affair: 

"III.  The  relations  of  both  nations  toward 

the  China  Affair.. 

"The  Government  of  the  United  States,  acknow¬ 
ledging  the  three  principles  as  enunciated  in  the  KONOYt 
Statement  and  the  principles  set  forth  on  the  basis 
of  the  said  three  principles  in  the  treaty  with  the 
Nanking  Government  as  well  as  in  the  Joint  Declaration 
of  Japan,  Manchukuo  end  China  and  relying  upon  the 
policy  of  the  Japanese  Government  to  establish  a _ 
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relationship  of  neighborly  friendship  with  China,  shall 

forthwith  request  the  Chiang  Kai-shek  regime  to  negotiate 

150 

;  peace  v;ith  Japan"  • 

The  "Annex"  contained  the  following  "oral 
explanation"  in  connection  with  this  section! 

"The  terms  for  China-Japan  peace  as  proposed 
in  the  original  Understanding  differ  in  no  substantial 
way  from  those  herein  affirmed  as  the  "principles  of 
KONOYE".  Practically,  the  one  can  be  used  to  explain 
the  other, 

"We  should  obtain  an  understanding,  in  a 

9  f 

separate  and  secret  document,  that  the  United  States 

» 

would  discontinue  her  assistance  to  the  Chiang  Kai-shek 
regime  if  Chiang  Kai-shek  does  not  accept  the  advice 
of  the  United  States  thst  he  enter  into  negotiations 
for  peace. 

"If,  for  any  reason,  the  United  States  finds 
it  impossible  to  sign  such  a  document,  a  definite 
pledge  by  soi  e  highest  authorities  will  suffice," 

The  three  principles  of  Prince  KONOYE  as 
referred  to  in  this  paragraph  ares 

"1.  Neighborly  friendship; 

"2,  Joint  defense  against  communism; 

150.  Exhibit  1070  (T.  at  9,896). 
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"3.  Economic  cooperation  —  by  which  Japan 
does  not  intend  to  exorcise  economic  monopoly  in 
China  nor  to  demand  of  China  a  limitation  in  the 
interests  of  Third  Powers." 

The  following  are  implied  in  the  aforesaid 

principles* 

"1.  Mutual  respect  of  sovereignty  and 
tcrritoritics; 

"2.  Mutual  respect  for  the  inherent  char¬ 
acteristics  of  each  nation  cooperating  as  good  neighbors 
and  forming  a  Far  Eastern  nucleus  contributing  to 
world  peace; 

"3.  Withdrawal  of  Japanese  troops  from 

Chinese  territory  in  accordance  with  an  agreement  to 

be  concluded  between  Japan  and  China; 

'•4.  No  annexation,  no  indemnities; 

151 

"5.  Independence  of  Manchoukuo"  . 

As  has  been  suggested,  a  few  only  of  these 
points  proved  of  notable  difficulty.  A  comparison 
with  the  succeeding  American  draft,  that  of  21  June, 
v.’ill  enable  us  to  isolate  the  points  of  difference. 

The  equivalent  section  of  the  American  proposal  and 

annex  are  respectively  as  f'llows* 

"III.  Action  toward  a  peaceful  settl^m.cQl 
151.  Exhibit  1070  (T.  at  9,899). 
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"The  Japanese  Government  having  communicated 
to  the  Government  of  the  United  States  the  general 
terms  within  the  framework  of  v/hich  the  Japanese 
Government  will  propose  the  negotiation  of  a  peaceful 
settlement  with  the  Chinese  Government,  which  terms  ere 
declared  by  the  Japanese  Government  to  be  in  harmony 
with  the  KONOYE  principles  regarding  neighborly 
friendship  rnd  mutual  respect  of  sovereignty  and 
territories  and  with  the  practical  application  of 
those  principles,  the  President  of  the  United  States 
will  suggest  to  the  Government  of  China  that  the 
Government  of  China  ana  the  Government  of  Japan  enter 
into  a.  negotiation  on  a  basis  mutually  advantageous 
and  acceptable  for  a  termination  of  hostilities  and 
resumption  of  peaceful  relations. 

"hOTE  (The  foregoing  draft  of  Section  III 
is  subject  to  further  discussion  of  the  ouestion  of 
cooperative  defense  pgainst  communistic  activities, 
including  the  stationing  of  Japanese  troops  in  Chinese 
territory,  and  the  question  of  economic  cooperation 
between  China  and  Ja.pnn.  With  regard  to  suggestions 
that  the  language  of  Section  III  be  changed,  it  is 
believed  that  consideration  of  any  suggested  change 
can  most  advantageously  be  given  after  all  the  points 
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in  the  annex  relating  to  this  section  have  been 


satisfactorily  worked  out,  when  the  section  and  its 

152 

annex  can  be  viewed  as  a  whole.) 


"Annex: 

"The  basic  terr/'s  as  referred  to  in  the  above 
section  are  as  follows: 

"1,  Neighborly  friendship. 

(Coo;  rative  defense  ngrinst  injurious 
communistic  activities  —  including  the  stationing  of 
Japanese  troops  in  Chinese  territory.)  Subject  to 
further  discussion, 

"3.  (Economic  cooperation.)  Subject  to 

I 

agreement  on  r  exchange  of  letters  in  regard  to  the 
npplication  to  this  point  of  the  principle  of  non¬ 
discrimination  in  international  commercinl  relations. 

"4.  Mutual  respect  of  sovereignty  and 
territories. 

"5.  Mutual  respect  for  the  inherent  char¬ 
acteristics  of  each  nation  cooperating  as  good  neighbors 
and  forming  an  East  Asian  nucleus  contributing  to  world 
peace, 

"6.  Withdrawal  of  Japanese  armed  forces 
from  Chinese  territory  as  promptly  as  possible  and 
in  accordance  v/ith  an  egreement  to  be  concluded  between 
152.  Exhibit  1092  (T.  at  10,009). 
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Japan  and  Chinr. 

"7.  No  annexation. 

"8,  No  indemnities. 

"9.  Amicable  nogotirtion  in  regard  to 
153 

Mnnchoukuo." 

29.  It  ern  be  seen  that  points  2,  3,  6  and 
9  in  the  American  list  of  items  are  those  on  v/hich 
there  was  difference  pt  this  point.  The  ninth  —  the 
recognition  of  ?fenchoukuo,  as  it  stood  in  the  Japanese 
proposal  —  was  never  a  point  of  contention  md  wy 

N 

be  very  shortly  dismissed  frorr.  further  detrilod 

considerrtion.  "Recognition  of  M^nchnukuo"  had  been 

p  term  o.  the  original  draft  proposal  presented  by 

154 

Secretary  Hull  to  Ambassrdor  NOMURA  ;  the  31  May 

American  counterproposal  included  a  clause  for 

155 

"amicable  negotiation  in  regnrei  to  Manchoukuo" 

The  Secretary  had  told  the  Ambassador  c^rly  in  the 
conversations  that  the  American  "position  right  along 

wps  that  that  was  a  question  between  China  and  Japan. 

*  '  '« 

If  China  were  voluntarily,  through  amicable  negotiations, 

156 

willing  to  agree  to  it  wc  had  nothing  to  say".  On 
16  May,  according  to  Mr.  Hull's  ovn  no mo rand urn  of  the 

153.  11k  (T.  at  10,013). 

154.  Exhibit  1059  (T.  at  9,051). 

155.  Exhibit  1078  (T.  at  9,946). 

156.  Testimony  of  Ba  llantinc-  (T.  10,999). 
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conversation, 

"There  vTas  sore  discussion  of  the  euestions 

of  joint  defense  against  communism  and  the  recognition 

of  Manchuria .  The  Secretory  indicated  th^t  if  Chine 

rnd  J noon  could  agree  on  the  other  points  listed  i'a 

the  Japanese  Annex  and  Explanation  he  did  not  believe 

thrt  difficulties  v<hich  night  prise  over  these  two 

points  would  be  such  ns  to  prevent  on  agreement 

157 

between  Chinr  and  Jnoan" 

Number  3  of  these  items,  relating  to  economic 
cooperation  in  Chinr,  evcnturlly  merged  into  the 
discussion  of  economic  activities  in  the  Pacific 
area  generally,  rnd  in  the  world.  The  remaining 
items  (Number  2,  "joint  defense  against  communism" 
or  "cooperative  defense  against  injurious  communistic 
activities  —  including  the  stationing  of  Japanese 
troops  in  Chinese  territory";  and  number  6,  "withdrawal 
of  Japanese  troops  from  Chinese  territory  in  accordance 
with  an  agreement  to  be  concluded  between  Japan  md 
China"  or  "as  promptly  as  possible"  and  in  accordance 
with  such  m  agreement)  taken  together  constitute  the 
third  of  the  basic  points  of  contention  between 
Japan  and  America  in  the  negotiations.  A  subsidiary 
question,  which  came  to  assure  more  importance  toward 
157.  Memorandum,  Exhibit  2873  (T.  at  25,714-15). 


the  end,  v;ns  thrt  of  the  tendering  of  good  ofiices 
("Iso  expressed  ns  "feting  cs  introducer")  by 
the  United  Stntc-s  between  Jep^n  "nd  Chinn  with  the 
object  ^f  ending  the  Chinn  Incident. 

30.  At  the  16  iMny  conversation  nlrc-ndy 

referred  to,  Secrctnry  Hull  hnd  sr.id  thnt  he  did 

not  consider  the  question  of  joint  defence  ngninst 

Communism  to  involve  such  difficulties  ns  would  prevent 

158 

nn  n greement  between  Chinn  rnd  Jnpnn  .  At  the 
snmc  tire,  he  handed  the  Ar.’bnssndor  nn  or^l  stnteir.ent 
in  which,  nfter  reciting  receipt  of  the  Jppnncse 
counter-proposal  nnd  listing  the  nine  points  nbovc 
ri  furred  to,  he  s^id: 

"While  one  or  two  of  the  points  might 
present  difficulties,  it  is  believed  ttrnt,  if  Chinn 
nnd  Jnpnn  could  coi  e  to  ngroer.ent  on  the  bnsis  of  the 
other  points  Mentioned,  the  remining  points  with  some 
podifiention  need  not  present  insuperable  obstncles. 

The  principles  embodied  in  the  KONOYE 
Stntenent,  *>s  defined  in  the  "Anno:  nnd  Explnnntion" 
ns  relating  to  neighborly  friendship,  joint  defense 
ngninst  communism,  ^nd  economic  cooperation  fr*.t.  fro: 
economic  monopoly  or  limitation  of  the  interests  of 
ther  countries,  could,  with  some  nod  if iertion,  it  is 
158.  Ibid. 
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159.  Exhibit  2674  (T.  f?t  25,718). 
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The  question  of  stationing  of  Japanese  troops 
in  China  received  early  and  intensive  conslderatior . 

Of  its  two  aspects,  it  was  the  suggestion  of  leaving 
troops  stationed  in  specified  areas  of  China  after 
conclusion  of  a  general  peace  which  underwent  the  most 
exhaustive  exploration  and  offered  the  most  difficulty 
in  solution;  the  withdrawal  from  the  territory  of 
China  after  the  peace  of  Japanese  forces  other  than 
those  to  be  stationed  in  the  areas  specified  was  dis¬ 
cussed  relatively  little  and  eventually  was  solved  by 

•  I 

Japanese  agreement  to  the  American  terms.  Already  on 
2o  i*ay  Secretary  and  Ambassador  were  discussing  the 
troop-stationing  question.  I’r.  Hull  indicated  that  he 
did  not  care  at  that  time  to  discuss  the  merits  of  the 
Japanese  proposals  to  keep  troops  stationed  in  Chinese 
territory  ard  to  undertake  Joint  defense  against  Com¬ 
munism;  but  he  seemed  to  feel  that  they  should  be  re¬ 
worded  —  that  it  should  be  "possible  to  cover  these 
two  Points  under  some  broader  provision,  such  as  a 
provision  which  would  call  for  special  measures  of 
protection  for  Japanese  nationals  and  property  interests 
against  lawlessness  in  areas  where  special  measures  for 

safeguarding  the  rights  and  interests  of  nationals  of 

160 

third  powers  were  necessary."  This,  he  indicated, 
(l£P.  Ilemorandum,  Ex.  2875,  T.  25721.) 


he  considered  as  likely  to  be  more  acceptable  to  Chiang 
Kai-shek. 

On  31  May  an  American  redraft  of  the  proposal 

was  presented.  It  retained  the  statement  that  the 

question  of  co-operative  defenoe  against  Communism  was 

subject  to  further  discussion,  but  contained  the  new 

language  that  "withdrawal  of  Japanese  military  and 

naval  forces  from  China"  should  be  ‘carried  out  "as 

161 

promptly  as  possible."  This  addition  of  "naval" 

forces  was  said,  in  an  accompanying  oral  statement,  to 

162. 

be  a  rephrasing  to  avoid  possible  ambiguity. 

Simultaneously  Secretary  Hull  handed  over  another  oral 

/ 

statement,  in  which  the  undertaking  was  given  that  "the 

Government  of  the  United  States  will  at  some  appropriate 

stage  prior  to  any  definitive  discussion  talk  over  in 

strict  confidence  with  the  Chinese  Government  the 

general  subject  matter  involved  in  the  discussions, 

163 

especially  as  it  relates  to  China." 

lc< 

31.  It  seems  to  be  suggested  by  the  prosecutio] 
that  the  question  of  stationing  troops  in  Inner  Mongolia 
and  North  China,  after  the  general  withdrawal  of  Japa¬ 
nese  forces,  was  newly  raised  by  Japan  in  June.  Such 
was  of  course  not  the  fact;  not  only  the  Japanese 

(161.  Ex.  1078,  T.  S'M5. 

162.  Ex.  1079,  T.  9951. 

163.  Ex.  1080,  T.  9960._  ^ _  v  _ 
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position  that  it  must  have  the  right  of  stationing 
troops,  but  these  specific  named  areas,  had  been  ex¬ 
plicit  in  the  conversations  from  the  beginning,  and  the 
United  States  authorities  had  long  since  heard  and, 
apparently,  understood  the  Japanese  requirement  and  its 

reason.  Thus,  we  have  seen,  at  the  conversation  of  20 
-  165 

May  Secretary  Hull  had  adverted  to  these  questions; 

at  a  further  conversation  of  the  28th  Ambassador  NOMURA 

specifically  stated,  in  answer  to  Mr.  Hull's  questioning, 

that  the  general  "evacuation  would  not  include  troops 

retained  in  China  under  the  provision  of  co-operative 

defense  against  Communistic  activities.  He  contemplated 

an  arrangement  being  negotiated  with  China  similar  to 

the  Boxer  Protocol  under  which  Japanese  troops  would 

be  stationed  for  an  indefinite  period  in  North  China 

and  Inner  Mongolia.  The  Ambassador  said  he  could  not 

indicate  approximately  how  many  troops  it  was  proposed 

to  station  in  China  under  such  an  arrangement  or  define 

precisely  the  areas  in  which  the  arrangement  would  be 
166 

operative." 

The  witness  Ballantine  stated  that  the  first 
official  intimation  which  the  Department  of  State  had  of 
the  extent  of  the  Japanese  claims  to  the  right  to  station 
troops  in  China  was  given  in  conversation  with  Colonel 
(165.  Loc.  cit.  supra  nl60. 

166. — Memorandum,  Ex.  1077*  -  T.«  9936.) _ 
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IWAKURO,  a  military  adviser  to  Ambassador  NOMURA,  but 

there  seems  to  be  no  clear  evidence  of  the  date  of  those 
conversations  --  they  were  apparently  soon  after  12  May, 
At  any  rate,  the  colonel  did  make  it  clear  that  Japa¬ 
nese  troops  were  to  remain  in  North  China  and  Inner 


Mongolia  to  defend  against  a  Communist  menace,  as  well 
as  for  the  additional  purpose  of  maintaining  order  in 

1  r  R 


areas  which  were  adjacent  to  Japan  geographically. 

The  Communist  activities,  the  witness  admitted,  did 

exist,  but  he  "would  not  want  to  pass  on"  whether  the 

Central  Government  of  China  had  been  unable  to  maintain 
169 

order.  Apparently  the  State  Department  did  not  ob¬ 
ject  to  the  basic  idea  of  Janan's  maintenance  of  troops 
in  China  to  protect  whatever  legitimate  interests  she 

mipht  have  there  —  there  was  some  question  what 

170 

interests  could  be  called  "legitimate,"  and  the 
United  States  was  indeed  desirous  of  doing  away,  gradu¬ 
ally,  with  the  rights  granted  to  foreign  powers  by  the 

Boxer  Protocol  and  other  treaties  to  maintain  troops  in 
3.71 

China;  but  in  general  there  was  no  thought  on  the 

American  side  of  insisting  on  immediate,  unconditional 

172 

Japanese  withdrawal;  Japan  was  to  be  allowed  a 


(1C7.  T.  10909. 

168.  T.  10909-10. 

169.  Ibid. 

170.  T.  10910. 

171.  T.  10907. 
1?2 . — TV--IO913-.)— 
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reasonable  time  under  existing  conditions  to  effect 

173 

evacuation  of  her  large  forces  in  China.  The 
difficulty  in  the  troop-stationing  question  was,  as 
usual,  in  the  details:  The  United  States  was  disturbed 
over  Japanese  vagueness  concerning  the  time-limit  for 
the  stationing  of  the  troops  after  the  peace,  the  areas 
in  which  they  were  to  be  stationed,  and  the  numbers  of 
troops  involved.  But,  "subject  to  further  discussions" 
(as  the  Ar  erican  counter-proposal  of  31  Hay  had  it)  of 
these  details,  America  had  no  objection  to  the  Japanese 
retention  of  troops  in  China. 

32.  From  the  Japanese  position  on  this  ques¬ 
tion  as  expressed  in  the  latter  half  of  Hay,  said 

174 

Ballantine,  they  never  receded.  V/e  shall,  neverthe¬ 
less,  see  as  we  trace  the  negotiations  that  in  the  three 
particulars  of  length  of  time  of  stationing  troops, 
areas  of  stationing,  and  numbers  of  troops,  Japan  did  as 
time  passed  make  her  proposals  more  definite  and,  for  the 
most  part,  more  moderate. 

An  important  meeting  among  members  of  the  Japa¬ 
nese  Embassy  staff  and  representatives  of  the  State 

175 

Department  took  place  on  4  June.  It  was  made  clear , 
in  the  course  of  discussion  of  revised  clauses  which  the 
(173.  T.  10911. 

174.  T.  10909.  „  , 

175.  Memorandum,  Ex.  1083,  T.  9964-78.)  _ 


43 , 578 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Japanese  had  proposed,  that  notwithstanding  Japan's 
policy  had  been  not  to  regard  the  Chungking  Government 
as  more  than  a  regional  regime,  she  did  intend  in  pur¬ 
suance  of  the  proposed  understanding  to  treat  with 
Chungking  for  settlement  of  the  China  Incident,  and  that 
Japan  expected  to  leave  it  to  the  Chinese  people  to 
decide  whether  the  Nanking  or  the  Chungking  regime  or  a 

coalition  of  the  two  should  be  the  eventual  government 

176.  A 

of  China.  It  was  made  clear  also  that  the  American 

proposal  of  providing  by  the  agreement  for  withdrawal  of 

naval  as  well  as  military  forces  was  accepted,  with  only 

1 77  * 

a  phraseology  to  be  settled.  Nevertheless,  two  days 

• 

later  an  oral  statement  presented  by  Secretary  Hull 
contended  that  the  proposed  revisions  of  4  June,  with 

others  unspecified,  had  "gradually  narrowed  down"  the 

178 

Japanese  proposal  of  12  Kay.  So  far  as  concerns  the 
China  question,  the  "narrowing"  process  is  not  evident, 
nor  is  it  apparent  how  the  changes  in  wording  in  the  two 
drafts  would,  especially  in  view  of  the  explanations 
given  at  the  4  June  meeting,  amount  to  avoiding,  as  the 
oral  statement  charged,  the  giving  of  a  "clear  indication 
of  an  intention  to  place  Japan's  relations  with  China  on 
a  basis  which  in  the  opinion  of  the  Government  of  the 

(176.  Id.,  T.  9969. 

177.  Id. ,  T.  9972.  v 

178.  Ex.  1085,  T.  9982.)  _ 
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United  States  would  contribute  to  a  lasting  peace  and 
thus  to  future  stability  in  the  Far  East."  This 

language  seems  again  to  represent  the  American  concern 
with  the  general  in  preference  to  the  particular. 

Some  ten  days  later  —  on  15  June  --^the  Japa¬ 
nese  revised  counter-proposal  was  presented.  The 

Japanese  position  on  the  China  question  as  stated  in 
this  draft  need  not  be  set  out  here,  differing  as  it 
does  only  verbally  from  that  of  the  12  Kay  proposal. 

21  June,  however,  the  United  States  also  produced  a 
revised  proposal  81  -  that  destined  to  be  its  last 
in  this  series  of  discussions  —  together  with  an  oral 
statement.182  The  section  of  the  proposal  relating  to 
the  China  question  is  with  one  exception  in  the  identi¬ 
cal  words  of  the  preceding  United  States  draft,  that  of 
31  Hay.  The  exception  is  an  addition  to  the  note  on 
further  discussion  of  the  problem  of  troop-stationing, 
sugg<  sting  that  questions  of  verbal  change  in  the  sec¬ 
tion  can  advantageously  be  postponed  to  solution  of  the 
details  of  the  problem.  The  oral  statement  is  a  peculiar 
document.  It  now  expressed  for  the  first  time  "mis¬ 
giving"  over  the  desire  of  Japan  to  retain  the  right  of 
stationing  its  troops  in  Inner  Mongolia  and  North  China 
"as  a  measure  of  co-operation  with  China  in  resisting 

(SoL  1x1  ’1087 9988-97 . —  m,  I*- 
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Communistic  activities;"  while  the  American  Government! 
had  "given  careful  thought"  to  the  question,  and  did  not 
"desire  to  enter  into  the  merits"  of  it,  it  felt  that 
the  liberal  policies  to  which  it  was  committed  would  not 
permit  it  "to  associate  itself  with  any  course"  incon¬ 
sistent  therewith,  which  this  proposal,  as  affecting 
"the  sovereign  rights  of  a  third  country,"  apparently 

was  considered  to  do.  One  might  suppose  -  were  it 

• 

not  for  the  evidence  above  cited  —  that  the  United 
States  now  for  the  first  time  heard  the  suggestion  of 
retention  of  Javanese  troops  in  North  China  and  Mongolia, 
and  was  shocked  by  it.  But  having  in  mind  that  evidence, 
from  wh^ch  it  appears  that  this  point  had  been  explicitly 
mentioned,  without  apparaent  objection  by  the  American 
representatives  but  rather  with  discussion  of  the 
Phraseology  most  suitable  for  expressing  it,  as  early 
certainly  as  20  May  and  perhaps  much  earlier,  it  is 
difficult  to  understand  the  American  position.  The 
position  is,  in  fact,  self -contradictory,  for  despite 
this  broad  hint  that  the  United  States  would  reject  any 
request  by  Japan  that  she  be  allowed  to  retain  troops  n 
China,  her  draft  proposal  of  the  same  date  mentions  the 
matter  as  "subject  to  further  discussion  of  the  question 
of  Communistic  activities,  including  the  stationing  of 

(183.  Id.,  T.  10002.)  _  _ 
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Japanese  troops  in  Chinese  territory." 

33.  There  seems  to  have  been  no  new  developmen 
in  this  matter  until,  on  6  August,  Ambassador  NOMURA 
handed  to  Secretary  Hull  a  further  Japanese  effort,  in 
the  form  of  supplementary  proposals  to  be  incorporated, 
if  agreed  upon,  into  the  general  agreement.  They  dealt 
largely  with  the  Indo-China  question,  newly  arisen 
since  the  last  proposals  had  been  discussed,  but  con¬ 
tained  the  provision  that  "the  Government  of  the  United 
States  will  use  its  good  offices  for  the  initiation  of 
direct  negotiations  between  the  Japanese  Government  and 

the  Chiang  Kai-shek  regime  for  the  purpose  of  a  speedy 

184 

settlement  of  the  China  Incident."  On  28  August 
Admiral  NOMURA,  as  ho  reported  to  Foreign  Minister 

I 

TOYODA,  had  a  talic  with  Secretary  Hull,  at  which  time 

the  Secretary  further  qualified  his  original  statement 

that  he  had  no  interest  in  influencing  the  terms  of 

Sino-Japanese  settlement  —  provided  they  were  agreeable 

to  the  parties  —  by  pointing  out  that  the  United  States 

could  not  simply,  as  requested  by  Japan,  use  its  good 

offices  to  restore  peace;  it  must  be  thoroughly  familia: 

with  the  proposed  Sino-Japancsc  negotiations  In  order  to 

185 

be  able  to  persuade  China  to  agreement. 

186 

The  Japanese  proposal  of  t  September  is 

( 134-r-ftc.-  2685,  T.  25763 .  186-.-E* .  1245-D ,  T .  10778 . 

185.  Ex.  2893,  T.  25795. 
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alleged  by  the  prosecution  (adopting  the  conclusion  of 

/ 

Ballantine)  to  have  been  "much  narrower  than  the 

187 

assurances"  given  on  28  August.  We  need  not  debate 

this  point  with  Mr.  Ballantine,  for  it  chances  that  the 

Ambassador  of  the  United  States  in  Tokyo,  Mr.  Grew,  has 

made  for  us  an  analysis  of  the  proposal.  The  proposal 

was  handed  to  the  Ambassador  by  Foreign  Minister 

188 

TOYODA  on  the  4th,  and  after  study  of  it  he  reported 

189 

his  views  to  the  State  Department.  His  conclusion' 
was  that  in  respect  to  the  China  question  "the  commit¬ 
ments  contained  in  the  latest  Japanese  proposal,  if 
implemented,  would  fulfill  this  requirement,"  of  "the 

cessation  on  the  part  of  Japan  of  its  progressive  acts 

190 

of  aggression." 


(187.  T.  10778. 

188.  Ex.  2895,  T.  25801-4. 

189.  Fx.  2896.  T.  25805-8. 

190.  Id.,  T.  25807.) 
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It  should  be  supererogatory  to  point  out 
?  that  the  hypothesis  upon  which  negotiations  were  con- 
Hucted  at  all  was  that  of  "implementation"  of  such 

4  co^itments  as  might  eventually  be  agreed  upon,  but 

5  in  vlew  of  certain  peculiar  developments  later  in  the 

6  negotiations  this  may  be  mentioned.  It  might  be 

7  remarked  also,  in  passing,  that  Ambassador  Grew  showed 

8  himself  quicker  than  the  authorities  in  Washington 

9  to  realize  that  in  entering  into  a  settlement  with 

10  Japan  the  United  states  "would  always  retain  in  its 

11  hands  the  leverage  which  would  contribute  to  Japanese 

12  implementation  of  its  commitments.  If  an  adjustment 

13  of  relations  is  to  be  achieved  some  risk  must  be  run, 
Dut  the  risk  taken  in  the  pursuance  on  our  part  of  a 
course  which  would  not  only  provide  inducements  to 
:he  Japanese  to  honor  their  undertakings  but  would 

is  ‘Iso  leave  to  the  United  States  Government  a  certain 
^..everage  of  compulsion  would  appear  to  be  relatively 
^.ess  serious  than  the  risk  of  armed  conflict  entailed 
2l:n  the  Progressive  application  of  economic  sanctions 
^vbich  would^result  from  a  refusal  to  accept  these 
2JJ  roposals. " 

24  This  ha*c  a  special  interest  in  view  of  the 

I, increasing  tendency  in  '"ashlngton  ap  the  negotiation- 

pjrogreg  red  to  conpjder  that  any  commitment-  .ma  _ 

1Q1.  Id.  ctr.  at  25,807-8) 
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affair?  will  be  withdrawn  v/hen  the  said  affair?  have 
194 

been  pettled." 

Some  doubt  having  apparently  arisen  in  the 
mind?  of  the  American  authoritie?  concerning  Japan's 
desire  for  American  pood  offices  in  assisting  the 
settlement  of  the  China  Incident,,  the  Foreign  Tinis- 
ter  gave  assurance  to  Mr.  Grew,  on  13  September  and 
again  on  the  22d,  that  Japan  continued  to  wish  for  the 
rendition  of  such  good  offices.  In  connection  with 
that  matter,  on  the  latter  occasion  he  handed  to  the 
Ambassador  a  copy  of  the  basic  terras  for  *^ino- Japanese 

195 

peace.  Still  again,  on  the  23d,  /■.dmiral  TOYODA 
transmitted  to  the  American  Frabassy  in  Tokyo  a  full 
explanation  of  the  reasons  v/hich  constrained  the  Jap¬ 
anese  authorities  to  the  viev/  that  retention  of  troops 

in  some  areas  of  China  after  the  conclusion  of  peace 

196 

v»c?  a  necessity,  an  explanation  of  conditions  in 

Chinn  (as  apposite  today  as  in  1941)  expressed  with 

a  force  v/hich  could  hardly  be  gainsaid  the  importance 

to  Japan  of  a  stable  China. 

34.  Cn  25  f’>epteraber  another  Japanese  proposal 
197 

v/a?  presented,  one  v/hich  had  an  odd  reception. 

7e  have  already  seen  that  Secretary  of  State  Hull  on  2 

October  handed  to  the  Ambassador  of  Japan  an  elaborate 

1°4 .  Id . (tr .  at  25,817-18) 
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oral  statement  reviev/ing  the  course  of  the  negotiations 
for  some  time  previous.  Yet  this  note  makes  no  men¬ 
tion  whatever  of  the  proposal  of  25  September,  one 
reek  earlier,  confining  itself  to  an  analysis  of  that 
of  6  September.  Moreover,  it  indicates  that  Secretary 
Hull  hod  now  come  full  circle  around  from  his  original 
,  position  that  the  matter  of  stationing  Japanese  troops 

8  in  China  was  "subject  to  further  discussion,"  that  as 

9  Ballontine  says,  they  "were  prepared  to  explore  the 

198 

10  subject  of  terrs  of  withdrawal."  For  he  now  regards 
the  matter  thus i 

"This  Government  has  noted  the  viev/s  of  the 
Japanese  Government  in  support  of  its  desire  to  sta¬ 
tion  troops  for  an  indeterminate  period  in  certain 
areas  of  Chine.  Entirely  apart  from  the  question  of  ^ 
the  reasons  for  such  a  proposal,  the  inclusion  of  such 
a  provision  in  the  proposed  terms  of  a  peaceful  settle¬ 
ment  between  Janan  and  China  at  a  time  when  Japan  is 
in  military  occupation  of  large  areas  in  Chine  is 
open  to  certain  objections.  For  example,  when  a 
country  in  military  occupation  of  territory  of  another 
country  proposes  to  the  second  country  the  continued 
stationing  of  troops  of  the  first  country  in  certain 

198.  Tr.  10,913. 
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areas  as  a  condition  for  a  peaceful  settlement  and 
thus  for  the  withdrawal  of  the  occupationary  force? 

i 

from  other  area?,  such  procedure  would  seem  to  be  out 

of  keeping  with  the  progressive  and  enlightened 

courses  ana  principles  which  were  discussed  in  the 

informal  conversations  and  thus  would  not,  in  the 

opinion  of  this  Government,  make  for  peace  or  offer 

199 

piospects  of  stability." 

"hen  did  the  continuance  of  troops  in  area? 
of  China  as  pare  of  the  settlement  become  inconsistent 
wvch  the  principles  discussed?  Not  by  the  American 
proposal  of  21  June,  when  it  was  "subject  to  dis¬ 
cussion";  and.  this  remained,  according  to  Ballantine, 

"up  to  the  time  of  our  November  26  proposal,  our  last 

200 

complete  proposal."  If  the  considered  American 
view  actually  was,  a?  indicated  by  this  oral  state- 
ment.  that  Japanese  troop-stationing  in  China  was 

I 

unacceptable,  why  were  negotiations  continued? 

35.  *  At  any  rate,  it  was  evident  by  this 
time  that  the  troop-stationing  question  wos  by  ell 
odds  the  greatest  obstacle  to  agreement  —  Admiral 
NOrTJPA,  in  fact,  had  a  report  on  3  nctober  from  which 
it  might  be  inferred  that  both  President  Boocevelt 

199.  *x.  1245-0  (tr.  at  10,803-4) 

200.  Tr.  10,884.  ) 


and  Secretary  Full  regarded  It  a?  the  only  remaining 
201 

issue.  The  available  evidence  makes  it  question¬ 
able  v/hether  thenceforward  the  State  Department  did 
really  negotiate  on  the  question  at  all;  further 
Japanese  efforts  thereafter  were  given  scant  considera¬ 
tion.  and  it  is  hardly  to  be  wondered  at  that  the 

authorities  in  Tokyo  came  graduallv  to  feel  a  lack 

202 

of  sincerity  in  the  American  attitude. 

•  . 

After  receipt  of  the  oral  statement  of  2 

October  "the  conspirators  presented  new  formulas  for 

limited  special  problems,"  we  are  told  on  the  authority 
203 

of  Pallantine.  No  glimmer  of  a  suggestion  concern¬ 
ing  these  "new  formulas"  is  vouchsafed  by  the  evidence. 
Or  perhaps  one  is.  On  13  October  Minister  7AKASUGI 
called  on  Under-Secretary  of  State  belles  to  discuss 
the  China  question  and  to  say  that  Japan  was  willing 

to  evacuate  all  of  its  troops  from  China  —  all  of  them, 
204 

he  said  twice.  If  Hr.  Full  had  the  idea  that  Japan 
could,  if  sufficiently  pressed,  be  brought  to  withdraw 
all  her  troops  from  China  immediately,  Mr.  761165  was 
more  practical;  when  the  Minister  said  that  of  course 
it  was  impossible  after  four  years  of  warfare  to  with¬ 
draw  the  entire  military  force  in  twenty-four  hours, 
his  understanding  comment  was  that  "of  course  nobody 

201.  Ex.  25>06Jtr.  at  25,845) 

202.  ?'emorandum,  Ex.  2927  Ctr.  25.981) 

203.  Summation,  FG-103  (tr.  39 >643);  cf.  test. 

204.  ffemorondum^  2$ll  (tr.  25,856) 
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expected  miracles  in  this  modern  age."  At  sny 

rate,  says  witness  Ballaiitine,  in  these  mysterious  "new 

formulas"  there  was  d.iscernable  no  evidence  that  Japan 

"was  moving  even  one  step  tov/erd"  peace  or  "receding 

206 

even  ore  step  from"  her  sinister  objectives.  No 
"formula,"  of  course,  could  furnish  such  evidence  — 
though  he  seems  not  to  consider  v:hrt  might  have  been 
the  effect  of  t ctions  implementing  any  formulas  agreed 

| 

upon . 

36.  On  16  October  1°41  the  KONCEF  Cabinet 

fel?_.  The  direct  and  proximate  cause  of  this  chpnge 

of  government  v/es  the  question  of  the  stationing  of 

troops  in  China  in  relation  to  the  Jrpenese-American 

negotiations,  as  is  explained  by  Prince  KONOYE  himself 

207 

in  his  memoirs.  Tn  a  last  effort  to  save  the  ne¬ 

gotiations  —  and  thus  the  Cabinet  —  Foreign  Minister 
TOYODA  hod  prepared  and  submitted  to  Premier  KONOYE 
his  estimate  of  v/hat  would  be  necessary  to  secure 

208 

American  understanding  on  the  troop-stationing  problem. 

It  proved  impossible  in  the  end  to  secure  internal 
agreement  to  the  making  of  such  concessions  as  he 

thought  essential,  and  the  cabinet  resignation  came 

•  I 

about  in  consequence. 

205.  Id.  (tr.  at  25,857). 

206.  Tr.  10,810 
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been  mr.de  in  good  frith.  This  letter  point  we  shall 
come  to  presently;  but  now  we  must  examine  the  docu¬ 
ment  crrefully  to  see  whether  it  represents  a  con¬ 
cession  on  the  question  of  troop-stationing. 

37.  Proposal  A  was,  as  has  been  mentioned, 
not  a  completely  redrafted  proposal;  it  consisted  of 
three  clauses  to  be  substituted  in  or  added  to  the  25 
September  draft,  together  with  various  explanations 
which  the  Ambassador  was  to  make  in  one  form  or  another 
to  the  United  states  authorities-.  The  newly-rewritten 
clauses  are  quite  brief,  and  it  will  be  convenient  to 
see  them  in  their  entirety  before  attempting  to  dis¬ 
sect  the  proposal.  It  is  is  follows: 


"Dlspos it ion  of 


>se  Forces 


"(A)  Stationing  of  Japanese  forces  in  China 

and  the  withdrawal  thereof: 

,r*ith  regard  to  the  Japanese  forces  that 

have  been  dispatched  to  China  in  connection  with  the 
Chine  Affair,  those  forces  in  specified  ereas  in  North 
China  and  T'engchiang  (Inner  Mongolia)  as  well  as  in 
Fainen-tao  (Hainan  Island)  will  remain  to  be  stationed 
for  a  certain  required  duration  after  the  restoration 
of  peaceful  relations  between  Japan  end  China.  All 
the  rest  of  such  forces  will  commence  withdrawal  as 


soon  as  general  peace  is  restored  between  Japan  rnd 


— ; 
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China,  and  the  withdrawal  will  proceed  accord lng  to 
a  operate  arrangement a  between  Japan  and  China  and 
will  be  completed  within  two  years  with  the  firm 
establishment  of  peace  and  order. 

"(B)-  Stationing  of  Japanese  forces  in  French 
Indo-Chin?  and  the  withdrawal  thereof: 

"The  Japanese  Government  undertakes  to  guar¬ 
antee  the  territorial  sovereignty  of  French  Indo¬ 
china.  The  Japanese  forces  at  present  stationed  there 
will  be  withdrawn  os  soon  as  the  China.  Hffeir  is 
settled  of  an  equitable  peace  is  established  in  Fast 
Asia. 

"Pr Incite  of  Non-Discrimination 
"The  Japanese  Government  reGognizes  the  prin¬ 
ciple  of  non-discrimination  in  international  commer¬ 
cial  relations  to  be  applied  to  all  the  Pacific  areas, 
inclusive  of  Chine,  on  the  understanding  that  the 
principle  in  question  is  to  be  applied  uniformly  to 
the  rest  of  the  entire  world  as  well." 

The  prosecution  have  been  pleased  to  charac-  * 
terize  Proposal  A  as  "exceedingly  and  purposely  vague 

on  the  question  of  evacuation  of  troops  from  China 

214 

and  French  Indo-Chinn."  On  the  contrary,  it  is 
214.  Summation,  FO-117  (tr.  39,657) 
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submitted,  this  document  and  the  accompanying  ex¬ 
planations  (which  together  constitute  the  proposal) 
demonstrably  do  for  the  first  time  in  the  course  of 
the  negotiations  limit  Jappn's  demands  in  the  three 
particulars  which  made  up  "the  question  of  evacuation 
of  troops  from  Chinn":  the  area,  the  duration,  and  the 
number  of  troops. 

38.  First,  as  to  the  area.  By  Proposal  A 
Japan  was  prepared  for  the  first  time  to  state  definite¬ 
ly  the  areas  in  which  would  be  stationed  the  troops  to 
remain  in  China  after  the  conclusion  of  a  Fino-Japan- 
ese  peace.  Certainly,  "in  specified  areas  in  North 
China  and  Mengchiang  (Inner  Mongolia)  PS  well  as  in 
Painan-tao  (Hainan  Island)"  is  still  general  enough; 
and  until  the  areas  had  actually  been  "specified"  the 
United  States  might  understandably  remain  unenthusi- 
astic.  But  the  remarkable  thing  is  that,  although 
this  specification  must  certainly  hpve  been  demanded 
if  any  negotiation  was  to  be  conducted,  no  such  demand 
was  made.  There  is,  I  repeat  it,  no  indication  thpt 
such  a  demand  was  ever  made  —  or,  therefore,  that 
if  made  it  would  not  have  been  compiled  with.  On  the 
other  hand,  here  for  the  first  time  during  the  nego¬ 
tiations  is  stated  specifically  in  a  formal  proposal 

^  t 

the  condition  of  retention  of  troops  in  Hainan;  which 
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Ballantine  pay?  "v/pf  entirely  a  new  question,  so 

instead  of  bringing  us  nearer  it  injected  in  a  new 
J  215. 

question  which  left  us  just  where  we  were."  ^en 

had  the  Hainan  question  been  as  entirely  new  on  7 
November  as  Ur.  Ballantine  puts  it,  no  doubt  it  would 
be  correct  to  say  just  as  he  says,  that  it  left  the 
matter  where  it  was  —  certainly  it  does  not  in  any 
way  represent  retrogression  that  Jppan  has  for  the 
first  time  named  all  the  areas  where  she  v/ishes  her 
troops  to  be  stationed.  Interestingly,  however,  this 
is  not  the  first  mention  of  Hainan  which  had  come  to 
the  attention  of  the  American  authorities  in  connec¬ 
tion  with  the  troop-stationing  problem.  The  question 
was  actually  in  November  1941  as  0ld  in  the  negotia¬ 
tions  as  Ballantine  brands  it  new.  The  original 
Japanese  drpft  proposal  of  12  May  had  referred,  in 
its  Section  III,  to  the  United  States'  a cknov.'l edging 
the  elaboration  of  the  KONOYE  Principles  as  set  forth 

in  the  Treaty  of  Basic  Relations  with  Nanking  China  of 

216 . 

30  November  1940.  That  Treaty  contained  this 

language: 

"The  Government  of  the  Republic  of  China, 
has  agreed  to  cooperate  intimately  betv’een  the  two 

215.  Tr.  10,916 

216.  Ex.  464  (tr.  5318). 
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j  nese  tern?  were  communicated  to  tho  United 

States  Government  at  some  tine  during  the  course  of 
..  218 

the  negotiations;  Ambassador  NOMURA  in  fact 
intimates,  in  his  report  of  18  April  to  Premier  KONOYB 
that  the  Hainan  question  might  even  have  been  dis¬ 
cussed  in  the  course  of  the  preliminary  conversations 
which  resulted  in  the  original  private  draft  proposal 
of  9  Anril.  -.peeking  of  the  general  subject  of  "joint 
defense  against  Communism"  and  "withdrawal  of  troops." 
he  mentions  that  in  the  draft  "no  stipulation  is  in¬ 
serted  —  though  it  had  at  first  been  intended  to 
insert  one  —  concerning  our  special  position  in  North 
China  and  Mongolia,  in  view  of  the  delicate  question 
of  Hainan  Island."  The  withdrawal  of  troops,  he  says, 
v  111  be  eo  cer7*ied  out  os  not  to  conflict  with  the 

rr.  219 

-rcaty  of  Basic  Relations.  (The  Department  of 
State,  incidentally,  was  informed  from  the  spring  of 

19*1,  through  interception,  of  the  contents  of  the 
Embassy's  mossaep.c  +-u~  _ j _ ...  .  .  220 
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The  position  that  the  question  of  Hainan 
came  as  a  surprise  to  the  Department  of  State  in 
November  1941  seems  therefore  difficult  to  maintain. 

The  surprise  should  ha  ^e  been  that  Amoy,  mentioned 
with  Hainan  in  the  Treaty,  above  quoted,  the  terms  of 
which  were  known  to  them,  had  been  dropped.  Quite 
aside  from  that,  there  is  no  apparent  reason  why  if 
new  it  should  have  been  so  alarming  to  Mr.  Ballantine; 
when  the  United  States’  position  was  being  repeatedly 
advanced  by  the  putting  forward  of  new  requirements — 
most  of  which  were  eventually  accepted  by  the  Japanese- 

it  is  hard  to  see  why  the  raising  of  a  single  new 

• 

question  from  the  Japanese  side  must  necessarily  have 
had  such  a  final  chilling  effect  pn  the  negotiations. 

We  are,  indeed,  .-justified  in  doubting  Mr.  Ballantine’ s 
estimate  of  the  importance  which  was  contemporaneously 
attached  to  this  point;  "or  it  is  most  noteworthy 
that  no  suggestion  has  been  made  from  any  source  that 
the  Department  of  State  either  put  any  questions,  or 
so  much  as  commented  upon  the  Hainan  matter,  whether 
at  the  time  that  Proposal  "A"  was  tendered  or  at  any 
time  thereafter.  This  conduct  is  consistent  with  the 
State  Department's  having  already  had  knowledge  of 
the  Hainan  point,  and  attaching  no  special  importance 
to  it;  it  is  inconsistent  with  their  having  first 
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heard  of  it,  with  surprise  and  disappointment,  on 
7  November.  It  is  not  consistent  with  the  role  of 
disappointed  surprise  that  no  State  Department 
official  ever  said  to  the  Japanese  Ambassador,  "Ah, 
there  you've  raised  a  difficult  point,"  ever  suggested 
to  the  Ambassador  that  importance  of  the  Hainan 
question  which  has  not  been  explained  to  the  Tribunal 
by  any  witness  or  any  account  of  the  Department  of 
State , 

39.  Next,  as  to  time.  For  the  first  time 
in  the  course  of  the  negotiations,  by  Proposal  "A" 
Japan  placed  a  definite  limit  on  the  time  for  with¬ 
drawal  from  China  of  troops  generally  after  the 
conclusion  of  peace.  As  the  prosecution  put  it, 

"Japan  merely  proposed  to  withdraw  her  troops, 
except  in  certain  areas,  only  within  two  years  after 

peace  was  established.  Certainly,  this  cannot  be 

221 

deemed  a  concession."  Y/hat  this  minimizing 

argument  overlooks  is  that  it  was  "only  v.’ithin  two 

years"  that  the  United  States  had  demanded  withdrawal, 

when  it  had  first  injected  the  question  of  this  time- 

222 

limit  into  the  negotiations  some  months  before, 
hence  that  this  clause  of  Proposal  "A"  represented 

221.  Summation,  Section  G-120  (Tr.  39661). 

222.  Loc.  eit.  supra  n!92. _ _ 
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complete  acceptance  of  another  American  position, 
and  as  such  must  certainly  "be  deemed  a  concession." 

The  more  important  point  is  that  nothing  is 
stated  on  the  face  of  Proposal  "A"  concerning  other 
details  of  the  withdrawal  and  stationing  of  troops— 
to-wit,  the  duration  for  which  the  remaining  troops 
would  be  stationed  and  the  number  of  the  troops  to 
remain  behind.  These  points,  however,  were  compre¬ 
hended  within  Ambassador  NOMURA's  instructions  for 
explanation  to  the  United  States,  and  they  were 
explained  by  him,  upon  inquiry  by  the  Secretary  of 
State,  to  tlj 3  extent  of  the  Secretary's  inquiry.  It 
will  have  been  noted  that  the  vagueness  of  the  dura¬ 
tion  of  the  troop-stationing  had  been  one  of  the 
points,  perhaps  the  point,  most  alarming  to  the 
Secretary;  in  his  oral  statement  of  2  October,  for 
example,  he  had  referred  with  disapproval  to  the 
Japanese  Government's  "desire  to  station  troops  ior 

223 

an  indeterminate  period  in  certain  areas  of  China." 

Appreciating  this  point,  the  new  Japanese  cabinet  had 

concentrated  a  large  part  of  the  effort  which  resulted 

in  the  drawing  up  of  Proposal  "A"  upon  the  attempt 

224 

to  reach  an  agreement  on  the  limitation  of  time. 


223. 

224. 
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- - - ——to - 

As  the  evidence  has  shown,  it  had  not  been  possible 

to  reach  any  agreement,  either  on  the  5-year  term 

226 

proposed  in  his  time  by  Foreign  Minister  TOYODA, 

or  on  any  other  definite  period.  For  the  first  time, 

however,  there  was  acceptance  on  the  Japanese  side 

of  the  principle  that  the  stationing  of  troops  should 

22  7 

be  not  indefinite,  but  for  a  limited  period 
theretofore  not  even  the  principle  had  been  unquali¬ 
fiedly  agreed  to  —  and  an  approximate  term  was  set 
as  a  working  basis  for  negotiations  on  that  new 
postulate.  The  fact  of  this  major  concession's 
having  been  nov  made  for  the  first  time  is  so  in¬ 
disputable  that  Ballantine  himself  admits  that  it  is 
228 

"possibly  so".  It  is  noteworthy  that  only  after 

strong  insistence  had  the  Government  boen  able  to 

extort  from  the  military  high  command  this  concession, 

refusal  to  give  which  had  resulted  in  the  downfall  of 

229 

the  KONOYE  Cabinet,  and  its  significance  was  not 
doubtful  at  the  time.  It  was  pointed  out  to  Ambas¬ 
sador  NOMURA ,  in  the  telegram  from  Foreign  Minister 
TOGO  transmitting  Proposal  "A"  to  ^im,  that  "in  view 
of  the  strong  American  opposition  t.o  the  stationing 

225.  Ibid. 

226.  Ex.  2916,  Tr.  25916. 

227.  Loc.  cit.  supra  N224. 

228.  Tr.  10928. 

229.  Ex.  2914,  Tr.  25868.  _ _ 
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for  an  indefinite  period,  it  is  proposed  to  dismiss 

her  suspicion  by  defining  the  area  and  duration  of 

230 

the  stationing."  On  the  other  hand,  it  was  recog¬ 
nized  that  public  proclamation  of  the  length  of  time 
for  which  the  troops  would  remain  in  the  specified 
areas  of  China  might  well  defeat  the  purpose  of 
their  being  stationed  there,  and  the  Ambassador  was 
accordingly  directed  "to  abide,  at  this  moment,  by 
the  abstract  term  'necessary  duration,*  and  to  make 
efforts  to  impress  the  United  States  with  the  fact 
that  the  troops  are  not  to  be  stationed  either  per¬ 
manently  or  for  an  indefinite  period,"  only  upon 

inquiry  saying  that  the  "approximate  goal"  for  with- 

231 

drawal  was  to  be  25  years. 

% 

This  was  impressed  by  Ambassador  NOMURA 

upon  Mr.  Hull  —  "I  pointed  out  .  .  •  that  it  was  no 

232 

longer  an  indefinite  stationing  that  we  proposed" 
and  the  Secretary  expressed  his  "appreciation  of  the 

clarification."  He  could  scarcely  have  done  less,  in 

• 

view  of  the  extreme  significance  of  the  point,  which 
had  been  the  crux  of  six  months  of  negotiation.  It 
may  however  be  objected  that  the  detail  of  this 
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230.  Ex.  2925,  Tr.  25969. 

231.  Id.  (Tr.  25970). 

232.  Ex.  2929,  Tr.  25994,  as  corrected 
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acceptance  of  the  principle  of  limitation  upon  the 
stationing  of  troops,  the  approximate  goal,  was 
expressed  in  neither  the  written  clauses  of  Proposal 
"A"  nor  the  Ambassador's  explanation,  was  only  so  to 
say  held  in  petto  by  Ambassador  NOMURA,  not  confided 
to  the  representatives  of  the  United  States,  and  as 
a  matter  of  which  they  knew  nothing  represented  no 
concession  of  anything.  This  argument  would  be  per¬ 
fectly  valid  were  it  not  for  one  thing  ~  that 

(subject  to  what  is  to  be  said  on  the  matter 

233 

presently)  the  United  States  authorities  were 
reading  the  /nh.assador  »s  correspondence.  They  there¬ 
fore  knev.'  that  he  was,  by  the  instructions  sent  him 
concerning  Proposal  "A,"  armed  with  something  more 
concrete  than  had  ever  before  been  mentioned,  upon 
the  basis  of  which  to  "impress  the  United  States  with 
the  fact"  that  the  troop-stationing  was  not  to  be 
indefinite:  for  with  Proposal  "A"  he  Y/as  given  the 
note,  "in  case  the  United  States  inquires  into  the 
length  of  the  necessary  duration,  reply  should  be 
made  to  the  effect  that  the  approximate  goal  is 
25  years."  Now,  twenty-five  years  may  have  been 

a  reasonable  period  in  the  circumstances,  or  it  may 

233.  Infra,  Section  41,  et  seq. 

234.  Id.  (Tr.  25968). 
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have  been  unreasonable;  but  that  is  not  the  question 
here.  The  curious  fact  is  that  the  American  author¬ 
ities,  who  had  such  strong  opposition  to  indefinite 
stationing  and  were  apparently  so  insistent  on  a 
definite  limit  being  announced,  had  not  sufficient 
interest  in  the  matter  to  inquire  into  the  point  — 
and  this  though  they  knew  that  the  Ambassador's 
instructions  would  require  him  to  say  in  answer  to 
inquiry  that  which  would  represent  abandonment  of  the 
claim  to  indefinite  stationing,  acceptance  of  the 
principle  of  limitation  in  time.  They' did  not  ask; 
wherefore  the  Ambassador  never  reached  the  point  of 
mentioning  the  25-year  "approximate  goal."  We  can 
only  conclude,  it  is  submitted,  that  they  did  not 
find  the  period  objectionable;  had  they  done  so,  they 
had  only  to  ask,  have  it  out  in  the  open,  and  state 
their  objections  to  it  —  perhaps  it  would  have  been 
subject  to  negotiation.  As  it  was,  they  did  not 
negotiate ;  and  in  point  of  fact,  the  witness  Ballantine, 
pressed  to  say  whether  the  25-yoar  period  was  in  itself 
considered  unreasonable  by  the  State  Department, 
tacitly  confessed  that  it  was  not  by  seeking  refuge 
in  the  evasion  that  "we  didn't  consider  each  oi  these 
small  points  individually.  We  considered  the 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


235 - - - 

proposition  as  a  whole."  Nor  does  Secretary 
Hull's  assurance  to  the  Ambassador  on  the  12th  — 
with  knowledge,  it  must  be  remembered,  of  the 
substance  of  Ambassador  NOMURA's  instructions  —  that 
he  appreciated  the  "clarification  that  no  indefinite 
stationing  of  troops"  was  intended,  sound  like 
objection  to  the  25-year  term.  There  is  in  fact 
evidence  from  which  we  may  feel  quite  certain  on  this 
point.  Considerably  later  —  by  23  November  ~ 
Ambassador  NOMURA  received  one  of  those  "reliable 
reports"  of  his  which  usually  meant  a  Cabinet 
minister2-^  to  the  effoct  that:  "Hull  is  of  the 
opinion  that  the  stationing  of  troops  for  such 
period  as  may  be  necessary  is  in  effect  indefinite 
stationing;  that  there  is  no  objection  if  the  dura¬ 
tion  is  set  for  four  or  five  years,  providing  that 
the  further  decision  be  made  in  accordance  with  the 
situation  at  the  end  of  that  period;  but  that  the 
indefinite  stationing  is  contradictory  to  the  prin¬ 
ciples  of  non-annexation  and  respect  for  sovereignty. 
Mr.  Hull's  idea  was  five  years,  Admiral  NSMURA's  was 
(as  Mr.  Hull  knew)  twenty-five;  the  conditian  which 
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24  235.  Tr.  10927. 

276.  Ex.  2929,  Tr.  25994,  as  corrected. 

237.  Ex.  2933,  Tr.  26004. 

238.  Ex.  29^6,  Tr.  26049. 


43,404 


( 


1 

2 

3 

4 
3 
6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


nakes  ’'negotiations.” 

40.  And,  finally,  some  days  after  the 
presentation  of  Proposal  "A,”  the  question  of  the 
number  of  troops  to  bo  stationed  in  China  after  the 
peace  also  v/as  clarified  by  the  Japanese.  At  the  time 
that  the  proposal  was  handed  to  the  Secretary  of 
State',  he  had  asked  "in  what  ratio  withdrawal  and 
stationing  v/ou.ld  bo.”  The  Ambassador  replied  that 

”239 

"the  greater  portion  of  the  troops  would  be  withdrawn. 

Seemingly  the  State  Department  had  somewhat  more 

interest  in  this  point  than  in  those  of  the  duration 

and  the  area  of  the  stationing,  for  it  was  reverted 

to  later.  At  a  conversation  with  Mr.  Hull  of 

18  November,  Admiral  NOMURA,  having  apparently 

obtained  more  definite  instructions,  in  response  to 

a  question  "how  many  soldiers  the  Japanese  wanted  to 

retain  in  China,"  answered,  "that  possibly  90  per  cent 

..240 

would  bo  -i  thdrawn . " 

41.  Hr.  Ballantine’s  explanation  for  this 
almost  total  failure  of  the  State  Department  to  mani¬ 
fest  interest  in  Proposal  "A"  is  founded  primarily  on 


his  conviction  that,  as  shown  by  interception  of  Tokyo- 
^ashington  messages,  "the  representations  oeing  mado 

239.  Ex.  2928,  Tr.  25989.  „ 

240.  Memorandum,  Ex.  2940,  Tr.  26027. 
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to  us  .  .  .  were  not  being  made  in  good  faith. 

These  intercepted  telegrams,  which  endowed  the 
Department  of  State  with  the  attributes  proper  to  a 
clairvoyant,  seem  to  have  played  such  a  decisive 
role  in  forming  the  attitude  of  the  Department  that 
they  must  be  subjected  to  a  brief  scrutiny. 

THE  PRESIDENT:  We  will  adjourn  until  half- 
past  nine  Monday  next. 

(Whereupon,  at  1600,  an  adjournment 
was  taken  until  Monday,  15  March  1948,  at 
0930.) 


241.  Tr.  10916. 


